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A. IDENTITY OF PETITIONERS
Petitioners Margretty and Robert Rabang seek review of
the Court of Appeals’ affirmation of the trial court’s dismissal of
their emotional distress claims arising from the threatened taking
of their home on off-reservation tribal lands.
B. DECISION BELOW
On August 15, 2022, the Court of Appeals affirmed the
Superior Court’s dismissal of Petitioners’ emotional distress
claims, albeit on different grounds (“Opinion”). On September
2, 2022, Petitioners sought reconsideration of that decision
pursuant to RAP 12.4(c) because the Court of Appeals
overlooked both Washington State and U.S. Supreme Court
precedent regarding personal-capacity claims against tribal
employees. Division I denied reconsideration on September 8§,
2022. Petitioners seek review by this Court pursuant to
RAP 13.4(b)(1), 13.4(b)(2), and 13.4(b)(4).
C. ISSUES PRESENTED FOR REVIEW

1. Whether the Court of Appeals impermissibly broadened



tribal sovereign immunity by ignoring U.S. Supreme Court and
other federal precedent, in violation of Long v. Snoqualmie
Gaming Commission, 7 Wn. App. 2d 672, 681 (2019), which
instructs that “Washington courts must . . . apply federal law to
resolve whether tribal sovereign immunity applies.”

2. Whether Division I erred in concluding that tribal
employees stand immune from tort suit when they act within
their employment scope. That conclusion directly conflicts with
the U.S. Supreme Court’s decision in Lewis v. Clarke, 137 S. Ct.
1285, 1288 (2017), which holds: “That an employee was acting
within the scope of his employment at the time the tort was
committed is not, on its own, sufficient to bar a suit against that
employee on the basis of tribal sovereign immunity.”

3. Whether Division I’s expansion of tribal sovereign
immunity to shield tribal employees from personal-capacity tort
suits should stand without full consideration and briefing, given
the significant public impact. That impact is to significantly limit

the ability of individuals injured by tribal employees to obtain



any tort remedy, despite this Court’s conclusion in Wright v.
Colville Tribal Enterprise Corp., 159 Wn.2d 108, 116 (2006) (en
banc), that “tribal sovereign immunity would not protect [a tribal
employee] from an action against him in his individual capacity.”
D. STATEMENT OF THE CASE

This controversy concerns the emotional distress inflicted
upon Margretty and Robert Rabang (“the Rabangs”) over a four-
month period from early October 2016 through early January
2017—particularly the Christmas weekend—when Respondents
attempted to eject the Rabangs and take their home without due
process in violation of a U.S. Department of the Interior
(“Interior”) directive to cease those efforts. A-0004-0008.

The Rabangs have lived at 5913 Johnny Drive in Deming,

Washington, pictured below, for nearly thirty years. A-0026.



The Rabangs’ home sits within the public housing project in
Deming known as “Rutsatz” (because it adjoins Whatcom
County’s Rutsatz Road). Cf. id. The Rutsatz housing project,
which has been developed and administered at Nooksack with
U.S. Department of Housing and Urban Development (“HUD”)
and other federal low income housing funds, is located on tribal
trust lands outside of the Nooksack Indian Reservation.! A-0049.
! Federal or state constitutional protections against property right

deprivation or taking are inapplicable to tribal member or non-
member homeowners on tribal trust lands, including along Puget



The Rabangs participate in HUD’s Mutual Help home
ownership program, through which they have regularly made
“monthly equity” payments since 1996. A-0003, -0019. By no
sooner than 2011 and no later than 2021—years fifteen to
twenty-five of their federal “mortgage”—the Rabangs were
eligible to apply their accrued equity towards a “purchase price
... amortized over the course of [their] occupancy,” and acquire
their home. A-0019-20. By October 2016, the Rabangs needed
to pay only an additional $9,326.69 to receive a deed to their
home. A-0003.

On October 3, 2016, Respondent Rory Gilliland, the
former Nooksack Tribal Police Chief, directed a John Doe

Respondent-police officer to serve Mrs. Rabang with a notice to

Sound and Lake Chelan shorefronts. Talton v. Mayes, 163 U.S.
376, 384 (1896) (federal bill of rights inapplicable in Indian
country); Santa Clara Pueblo v. Martinez, 436 U.S. 49, 72
(1978) (same); Worcester v Georgia, 31 U.S. (6 Pet.) 515 (1832)
(state law has “no force” in Indian country); State v. Yallup, 160
Wn. App. 500, 504 (2011) (“state law apply only to the extent
authorized by Congress.”).



vacate at her home. A-0004. Mrs. Rabang sought injunctive
relief to prevent the taking in tribal court, but her lawyers’
appearance notice was “REJECTED” and Respondent Ray
Dodge refused to convene her lawsuit, in violation of her due
process rights. Id.?

On December 14, 2016, Respondent Dodge ordered the

Rabangs evicted from their home, which was tantamount to a

2 At that time, Respondent Dodge was serving as “Chief Judge”
and, according to multiple contemporaneous judicial accounts,
openly subverting justice and violating litigants’ due process
rights. The National American Indian Court Judges Association
rebuked “Mr. Dodge,” explaining to him: “while you have
occupied the position of Chief Judge at Nooksack, proceedings
do not appear to have been conducted in compliance with the
federal [Indian Civil Rights Act] or fundamental tenets of tribal
due process at law.” A-0027-28. Whatcom County Superior
Court Debora Garrett likewise stated she was “very concerned
about this situation including what the Court sees as serious
procedural irregularities,” explaining: “Clearly there’s a problem
here . . . in [the Court’s] view, the Tribal Court is acting in a way
that causes great question about the ability of this — this Tribe in
this situation to manage a trial court that is truly fair and truly
accords due process to Tribal members.” A-0032. Similarly,
Whatcom County Superior Court Ira Uhrig refused to “recognize
as lawful or carrying any legal effect the actions or decisions of
the Nooksack Tribal Court after March 24, 2016.” Id.



taking of their vested home buyership rights,* including the home
equity they accrued over the prior twenty years. A-0007; A-
0019-20. Dodge directed Respondents Gilliland and Mike
Ashby to “forcibly evict” the Rabangs from their home by
December 28, 2016. A-0007-008.

On December 19, 2016, Dodge ordered the Rabangs to
show cause why they “should not be held in contempt.” /d. That
same day, Respondent Andy Garcia arrived at the Rabangs’

home along with a Doe Respondent-patrol officer, ostensibly for

3 See In re Marriage of MacDonald, 104 Wash.2d 745, 750
(1985) (recognizing a vested property right is entitled to due
process protection, provided it is “more than a mere expectation
... it must have become a title, legal or equitable, to the present
or future enjoyment of property”) (quoting Godfrey v. State, 84
Wn.2d 959, 963, 530 P.2d 630 (1975) (emphasis deleted);
Culmback v. Stevens, 158 Wash. 675, 680 (1930) (“Whether the
contract . . . did or did not vest in them the title to the property,
or did or did not vest in them an interest therein, it did vest in
them a right through which they could, on the performance of the
contract, enforce a conveyance to them of the property . . .”).



a home “inspection.” A-0008, -0046. Mr. Rabang denied them
access to his home. /d.

On Thursday, December 22, 2016, Dodge issued his third
eviction order in a week, further directing Gilliland and Ashby to
“forcibly remove” the Rabangs over the Christmas weekend or
otherwise within six days. A-0008. He also ordered the Rabangs
to appear on January 11, 2017 and show cause why they should
not be held in contempt of his eviction order. Id.

On Friday, December 23, 2016, the United States’ then
highest ranking Indian Affairs official, Interior’s Principal

Deputy Assistant Secretary (“PDAS”) Lawrence Roberts,

* Nooksack routinely “mobilizes” armed officers to physically
intimidate low income housing tenants and homebuyers at their
doorsteps. Mike Baker, A Tribe’s Bitter Purge Brings an
Unusual Request: Federal Intervention, N.Y. Times, Jan. 2,
2022, at Al. Such strong-armed tactics at Nooksack have
resulted in physical harm to both tribal members and non-
members. See, e.g., Adams v. United States, Case. No. 2:21-cv-
01289-TSZ, ECF No. 14 (W.D. Wash. Sept. 15,2022) (dismissal
upon United States’ settlement of assault and battery claims
brought against Nooksack law enforcement officers, including
Respondents Dodge and Ashby).



interceded; he took the extraordinary action of invalidating
Dodge’s eviction orders against the Rabangs, as well as other
“so-called tribal court actions and orders.” A-0057-58

Pursuant to the Interior Secretary’s plenary authority over
Indian affairs—which includes determining who has agency to
act on behalf of an Indian tribe (25 U.S.C. § 2)— PDAS Roberts
proclaimed:

It has come to the Department’s attention that orders

of eviction may have been recently issued to be

served by the Nooksack Chief of Police or could be

issued and served in the near future. . . . [A]s

explained to you above and in the previous letters to

you, those orders are invalid and the Department

does not recognize them as lawful . . . Enforcement

of invalid or unlawful orders is outside of a law

enforcement officer’s duties . . . .
Id. As with two prior determinations issued by Interior, on
October 17, 2016, and November 14, 2016, PDAS Roberts
invalidated “any actions” taken in the name of the Nooksack

Indian Tribe (“Tribe”) from March 24, 2016, through December

23,2016. Id.; A-0004-6. That included “any actions” taken by



Respondents against the Rabangs during that time period or
relative to Dodge’s “so-called” eviction orders.> Id.

The Rabangs filed suit in Whatcom County Superior Court
on January 31, 2017. A-0001. Their complaint includes two
causes of action for damages: intentional infliction of emotional
distress, and negligent infliction of emotional distress. A-0009—
11; see Bly v. Field Asset Services, No. 14-cv-0254, 2014 WL

2452755, at *5 (W.D. Wash. June 2, 2014) (recognizing

3> The Court of Appeals erred in suggesting that Interior could not
“invalidate relevant Nooksack actions” because it lacks
“authority over the Nooksack Tribe, a sovereign entity.” A-
0054. Interior’s Secretary possesses plenary authority over “all
Indian affairs and . . . all matters arising out of Indian relations”
at Nooksack, including deciding whether actors duly represent
an Indian tribe, or not. 25 U.S.C. § 2; Timbisha Shoshone Tribe
v. Salazar, 678 F.3d 935, 938 (D.C. Cir. 2012) (“we owe
deference to the judgment of the Executive Branch as to who
represents a tribe.”); see Nooksack Indian Tribe v. Zinke, No.
C17-0219-JCC, 2017 WL 1957076, at *4-6 (W.D. Wash. May
11, 2017) (lacking Interior’s recognition, the “Nooksack Tribe”
lacked standing to challenge PDAS Roberts’ three 2016
determinations).

10



emotional distress claims arising from illegal eviction efforts).
The Rabangs did not plead any property rights claim. 7d.

Pivotally, the Rabangs pleaded that “Tribal sovereign
immunity does not bar Plaintiffs’ personal capacity claims
against Defendants for their own tortious conduct.” A-0002
(citing, inter alia, Wright, 159 Wn.2d at 116; Pistor v. Garcia,
791 F.3d 1104, 1112 (9th Cir. 2015) (citing Maxwell v. Cnty. of
San Diego, 708 F.3d 1075, 1089 (9th Cir. 2013)). Moreover,
they only prayed for emotional distress relief “against
Defendants in their personal capacities.” A-0011.

On September 8, 2021, the Superior Court dismissed the
Rabangs’ emotional distress claims without prejudice pursuant
to CR 12(b)(1), holding that because the Rabangs alleged “injury
stemming directly from the Nooksack Tribal Court’s issuance of
an eviction order and the Nooksack Tribal Police’s execution of
the same,” it lacked subject-matter jurisdiction. A-0042. After
the Rabangs timely sought reconsideration, the trial court found

that Washington’s Public Law 280 statute, RCW 37.12.060

11



prevented it from exercising subject-matter jurisdiction. A-0043.
The trial court never ruled on tribal sovereign immunity. /d.

On August 15, 2022, the Court of Appeals disagreed with
the trial court that RCW 37.12.060 precluded state court subject-
matter jurisdiction, because the Rabangs’ distress claims are “not
dependent on the court assessing the validity of the tribe’s
eviction or property ownership proceedings.” A-0051. But the
appeals court affirmed the trial court’s “conclusion that it did not
have subject matter jurisdiction over the dispute” on other
grounds, holding “that sovereign immunity precludes state court
jurisdiction.” Id. at 12. Division I concluded that Respondents’
alleged actions were “squarely official in their scope,” id.—an
conclusion squarely in conflict with the U.S. Supreme Court’s
decision in Lewis, 137 S. Ct. at 1291, as well as this Court’s
conclusion in Wright, 159 Wn.2d at 116.

Because the Court of Appeals apparently overlooked
Lewis and Wright, as well as the Ninth Circuit Court of Appeals’

decision in Pistor, 791 F.3d at 1108, the Rabangs sought

12



reconsideration on September 2, 2022. See A-0056; Long, 7 Wn.
App. 2d at 681 (“Washington courts must and do apply federal
law to resolve whether tribal sovereign immunity applies.”). The
Rabangs’ reconsideration request was denied on September 8,
2022. A-0056. This timely petition follows.

E. ARGUMENT

Review is necessary to correct the error committed by the
Court of Appeals. First, review is warranted under RAP
13.4(b)(1) because the Court of Appeals Opinion stands in
conflict with decisions by the Washington Supreme Court and
the U.S. Supreme Court. Second, review is warranted under
RAP 13.4(b)(2) because Division I’s Opinion conflicts with its
own published decisions. Finally, review is warranted under
RAP 13.4(b)(4) because whether tribal sovereign immunity
should be expanded as a result of the Opinion is a matter of
substantial public interest; it not only affects the Rabangs, but
dramatically limits the ability of any person injured by a tribal

employee to pursue any manner of tort claim.

13



The Court of Appeals’ Opinion stands in conflict with
Wright, where this Court concluded that sovereign immunity
does not protect tribal employees when sued in their individual
capacities. 159 Wn.2d at 116; see also RAP 13.4(b)(1). The
Opinion also conflicts with Division I’s own published decisions
in Long, 7 Wn. App. 2d 681, and Young v. Duenas, 164 Wn. App.
343,348-349 (2011), which require its application of federal law
such as Lewis and Pistor to tribal sovereign immunity questions.
RAP 13.4(b)(2). In addition, this petition involves an issue of
substantial public interest: whether, in accordance with the U.S.
Supreme Court’s Lewis decision, individuals injured by tribal
employees can bring personal-capacity tort actions in

Washington State.® RAP 13.4(b)(4).

6 Respondents agree that due to “the expanding nature of Tribal
commercial and governmental operations, and the frequency of
nontribal contact with Tribal operations and their employees,” as
well as involvement between “members of the general public . . .
with Tribes, Tribal members, or their aboriginal lands,” this issue
is of substantial public interest. Rabang v. Gilliland, No.
834865, Motion to Publish (Div. I Aug. 23, 2022) at 8-9.

14



The Court of Appeals correctly recognized that tribal
sovereign immunity arises “[u]nder federal law.” A-0051
(quoting Young, 164 Wn. App. at 348-349). Indeed,
“Washington courts must and do apply federal law to resolve
whether tribal sovereign immunity applies.” Long, 7 Wn. App.
2d at 681. In particular, U.S. Supreme Court decisions bind this
Court on questions of tribal sovereign immunity. Id.; see also
Cash Advance and Preferred Cash Loans v. State, 242 P.3d
1099, 11101111 (Colo. 2010) (state court of appeals’ sovereign
immunity analysis was “contrary to federal law” because it
“contradict[ed] U.S. Supreme Court precedent”). Division I
relied heavily on its decision in Young, but overlooked the U.S.
Supreme Court’s decision in Lewis and related Ninth Circuit
precedent regarding personal-capacity suits against tribal actors.

In Lewis, two individuals filed a negligence claim in state
court against a tribal employee that, as here, arose off the
reservation. 137 S. Ct. at 1289. In an opinion authored by Justice

Sonia Sotomayor, the Supreme Court held that tribal sovereign

15



immunity “is simply not in play” because the tribal employee,
not a tribal agency, “is the real party in interest.” Id. at 1291.
The Lewis court distinguished between “an official-capacity
claim,” where “the relief sought is only nominally against the
official and in fact is against the official’s office and thus the
sovereign itself,” and personal-capacity suits, which “seek to
impose individual liability upon a government officer for actions
taken under color of state law.” Id. (original emphasis; citation,
internal quotations omitted). While defendants in official-
capacity actions may assert sovereign immunity, that defense
“does not erect a barrier against suits to impose individual and
personal liability.” Id. (internal quotations omitted); see also
Wright, 159 Wn.2d at 116 (“Of course, tribal sovereign immunity
would not protect [a tribal employee] from an action against him
in his individual capacity.”).

Here, the Rabangs’ claims were mischaracterized as
official-capacity claims by the Court of Appeals. See A-0052.

Because the Rabangs expressly pleaded personal-capacity claims

16



against Respondents, tribal sovereign immunity is not a defense.
See A-0002, -0011 (pleading claims and praying for relief against
Respondents “in their personal capacities™).

As 1in Lewis, Respondents here are alleged to have
committed state torts on off- reservation lands while working for
an Indian tribe. See A-0002; see also Lewis, 137 S. Ct. at 1289.
Also as in Lewis, the Rabangs claims do not seek any relief from
the Tribe; instead, they seek to impose “individual and personal
liability” on the individual Respondents. /d.; see A-0002, -0011.
According to Lewis, the Rabangs’ distress claims are personal-
capacity claims and not official-capacity claims. See Lewis, 137
S. Ct. at 1291. As such, sovereign immunity does not shield
Respondents from those claims. See id; see also Maxwell, 708
F.3d at 1089 (“our tribal sovereign immunity cases do not
question the general rule that individual officers are liable when
sued in their individual capacities.”).

The Court of Appeals considered whether “the activities

complained of . . . are squarely official in their scope.” A-0052.

17



But that is not the appropriate inquiry under Lewis. 137 S. Ct. at
1291; see also Acres Bonusing, Inc. v. Marston, 17 F.4" 901,910
(9™ Cir. 2021) (holding the district court erred by focusing on
whether “the defendants were functioning as the Tribe’s officials
or agents when the alleged acts were committed”). The focus
must be on the relief that is sought. /d. Division I understood
the Rabangs sought only emotional distress remedies. A-0051
(the Rabangs’ claims are “not dependent on the court assessing
the wvalidity of the tribe’s eviction or property ownership
proceedings.”). But the appeals court erred by focusing on
Respondents’ employment scope rather than the relief the
Rabangs sought. A-0052; Lewis. 137 S. Ct. at 1291.

The U.S. Supreme Court’s analysis in Lewis tracks with
the Ninth Circuit Court of Appeals’ approach. In Pistor v.
Garcia, which preceded Lewis, patrons alleged tort claims
against tribal police officers after they were handcuffed and
seized of money at a casino. 791 F.3d at 1108. The Ninth Circuit

held that tribal sovereign immunity did not bar the claims against

18



the officers because “the defendants were sued in their individual
rather than their official capacities, as any recovery will run
against the individual tribal defendants, rather than the tribe.” Id.

Here, the Rabangs conceded in their complaint that any
recovery for emotional distress will run against the individual
Respondents, not the Tribe. See A-0002, -0011. Even if the Tribe
defends or indemnifies Respondents, federal law makes clear
that any recovery is deemed to come from the individuals and,
therefore, sovereign immunity does not apply. Id. at 1114; see
also Lewis, 137 S. Ct. at 1293 (noting indemnification “does not
somehow convert the suit . . . into a suit against the sovereign”).

The Court of Appeals failed to consider Lewis, Pistor, or
Wright. See A-0051-52. It was error to determine that “the
activities complained of . . . are squarely official in their scope,”
especially under a Rule 12(b)(1) standard. Id. Because
Respondents are sued in their personal capacities and any remedy
would expressly not operate against the Tribe, sovereign

immunity does not apply. Lewis, 137 S. Ct. at 1291.

19



F. CONCLUSION

As the Ninth Circuit wrote in summarizing Lewis: “True,
Clarke crashed into the Lewises while performing his job as a
tribal employee.” Acres Bonusing, 17 F.4th at 909. Here, even if
it could be said that any Respondent was performing their job
when threatening to forcibly take the Rabangs’ home over a
Christmas weekend, that is not “sufficient to bar a suit against
that employee on the basis of tribal sovereign immunity.” Lewis,
137 S. Ct. at 1288. Because the Court of Appeals ignored
controlling state and federal law, and this jurisdictional question
of tribal sovereign immunity is one of substantial public interest,
this Court should grant discretionary review.

This document contains 4,061 words, excluding the parts

of the document exempted from the word count by RAP 18.17.

Respectfully submitted this 30" day of September, 2022.

s/ Gabriel S. Galanda
Gabriel S. Galanda, WSBA #30331
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3. Defendant RORY GILLILAND is a resident of the State of Washington who is
not a member of the Nooksack Indian Tribe.

4, Defendant MICHAEL ASHBY is a resident of the State of Washington who is
not a member of the Nooksack Indian Tribe.

5. Defendant ANDY GARCIA is a resident of the State of Washington who is not a
member of the Nooksack Indian Tribe.

6. Defendant RAYMOND DODGE is a resident of the State of Washington who is
not a member of the Nooksack Indian Tribe.

7. Defendants JOHN DOES 1 — 10 (hereinafter “Defendants Doe”) are similarly
situated to Defendants Gilliland, Ashby, Garcia, and Dodge.

IL. JURISDICTION AND VENUE

8. Jurisdiction and venue are proper in this Court because the acts alleged herein
occurred in Whatcom County. All parties also are situated in Whatcom County.

9. No Defendant is a member of the Nooksack Indian Tribe. Maxa v. Yakima
Petroleum, Inc., 83 Wn.App. 763 (1996); Powell v. Farris, 94 Wn.2d 782 (1980).

10.  This matter arises in part from Indian lands outside the established Nooksack
Indian Reservation. RCW 37.12.010; State v. Cooper, 130 Wn.2d 770, 775-76 (1996) (en
banc).

11. Tribal sovereign immunity does not bar Plaintiffs’ personal capacity suit against
Defendants for their own tortious conduct. Wright v. Colville Tribal Enter. Corp., 159 Wn.2d
108, 116 (2006) (en banc); Pistor v. Garcia, 791 F.3d 1104, 1112 (9th Cir. 2015) (citing
Maxwell v. Cty. of San Diego, 708 F.3d 1075, 1089 (9th Cir. 2013)); Pearson v. Dir. of the

Dep 't of Licensing, No. 15-0731, 2016 WL 3386798, at *4 (W.D. Wash. June 20, 2016).
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III. STATEMENT OF FACTS

12. The Rabangs have resided at 5913 Johnny Drive in Deming, Washington
(“Plaintiffs” Home” or “Home”), for over twenty years. The Rabangs’ youngest daughter and
single mother, Rachel Rabang, as well as the Rabangs’ two grandsons, Jaxson and Jaydon—
ages 1 and 3, respectively—also reside at the Home.

13.  The Rabangs participate in a lease-to-own program for the Home pursuant to the
U.S. Department of Housing and Urban Development’s (“HUD”) Mutual Help Occupancy
Program (“MHOP”) administered by the Nooksack Indian Housing Authority (“NIHA”). The
NIHA is a subordinate body of the Nooksack Tribal Council. The Rabangs have been making
payments towards the purchase of the Home since 2006. As of October 1, 2016, the Rabangs
needed to pay off only $9,326.68 before they own their Home outright under the terms of the
HUD MHOP.

14. As of March 24, 2016, the Nooksack Tribal Council’s refusal to comply with its
own laws, for want of the quorum required by the Constitution and Bylaws of the Nooksack
Indian Tribe, rendered it defunct; and any post-March 24, 2016 acts of the now Holdover Tribal
Council or its subordinate governmental entities or agents are ultra vires and void ab initio,
according to a final agency decision of the U.S. Department of the Interior. The torts alleged in
this lawsuit arose after March 24, 2016.

15. On March 28, 2016, the Holdover Tribal Council terminated Nooksack Tribal
Court Chief Judge Susan Alexander. The Holdover Tribal Council, lacking a quorum,
purportedly replaced Judge Alexander with Nooksack Tribal Attorney Ray Dodge on June 13,
2016. Defendant Dodge’s appointment as “Chief Judge” is ultra vires and void ab initio.

16.  On April 29, 2016, Mrs. Rabang, having been threatened with disenrollment by

the Holdover Tribal Council—despite having been enrolled Nooksack since 1984—filed suit in
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Nooksack Tribal Court (“Tribal Court™) for prospective equitable relief, including “declaratory
judgment that Defendants have no authority to act on any matter, including [her]
disenrollment.” Defendant Dodge, “Chief Judge” of the Tribal Court, refused to convene Mrs.
Rabang’s pro se lawsuit.

17. On June 3, 2016, the Holdover Tribal Council, still lacking a quorum, passed
Tribal Council Resolution No. 16-83 to disenroll Mrs. Rabang from the Tribe.

18. On August 19, 2016, the NIHA informed Mrs. Rabang by a document titled
“Notice of Eviction” that it would unilaterally terminate her HUD MHOP based on Mrs.
Rabang’s purported disenrollment from the Tribe effective September 18, 2016. At Defendant
Gilliland’s behest, Defendant Jane Doe Nooksack Tribal Police Officer served this illegal and
unlawful Notice of Eviction on Mrs. Rabang at her Home that same day.

19. On October 3, 2016, also at Defendant Gilliland’s behest, Defendant John Doe
Police Officer personally served another illegal and unlawful Notice to Vacate on Mrs. Rabang
at her Home.

20.  On October 11, 2016, Mrs. Rabang attempted to file a second lawsuit in Tribal
Court against the NIHA Executive Director for prospective equitable relief, likewise seeking a
“declaratory judgment that Defendant has no authority to act on any matter, including Plaintiff’s
housing,” because of the Tribe’s defunct status since March 24, 2016. Mrs. Rabang’s chosen
alternate attorneys, Gabriel S. Galanda and Ryan D. Dreveskracht of Galanda Broadman,
PLLC, filed the Complaint on Mrs. Rabang’s behalf, which the Tribal Court “REJECTED” that
same day at the direction of Defendant Dodge. The Tribal Court also did not convene Mrs.
Rabang’s lawsuit, again, at the direction of Defendant Dodge.

21.  On October 17, 2016, Lawrence S. Roberts, Principal Deputy Assistant Secretary

of Indian Affairs for the United States Department of the Interior (“AS-IA”), issued a decision
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to Nooksack Tribal Chairman Robert Kelly and the “remaining [Holdover Tribal] Council
members,” confirming that they have no authority to act as or in any way represent themselves
as the Nooksack Indian Tribe.

22. AS-TA Roberts determined that “[The United States Department of the Interior]
will only recognize those actions taken by the [Nooksack Tribal] Council prior to March 24,
2016, when a quorum existed, and will not recognize any actions taken since that time . ...
This includes the Holdover Council’s purported disenrollment of Mrs. Rabang’s from the Tribe
on June 3, 2016, the appointment of Defendant Dodge as “Chief Judge” of the Tribal Court, as
well as the actions of the NIHA, Defendants Gilliland, Ashby, Garcia and Dodge towards the
Rabangs since March 24, 2016.

23. On November 2, 2016, the NIHA, through Nooksack Tribal Attorney and counsel
of record for the Holdover Tribal Council Rickie Armstrong, filed a Complaint for Unlawful
Detainer against Mrs. Rabang in Tribal Court based on the Holdover Council’s purported
disenrollment of Mrs. Rabang from the Tribe. Defendant Dodge decided to convene this
unlawful and invalid lawsuit.

24.  Galanda Broadman, PLLC, attempted to enter a Notice of Appearance and file an
answer to NIHA’s unlawful detainer suit in Tribal Court on behalf of Mrs. Rabang. The Tribal
Court “REJECTED” Mrs. Rabang’s counsel’s appearance notice and answer on November 7,
2016, at the direction of Defendant Dodge. Mrs. Rabang also attempted to file a pro se answer
to NIHA’s Complaint, but the Tribal Court likewise “REJECTED” Mrs. Rabang’s responsive
pleading on November 7, 2016, at the direction of Defendant Dodge.

25. On November 10, 2016, Messrs. Galanda and Dreveskracht attempted to attend

Mrs. Rabang’s “trial” before the Tribal Court along with Mrs. Rabang, but Defendants Gilliland

1 At this point, the Holdover Tribal Council essentially became a more organized “sovereign citizens” group—an
affiliated assembly of private citizens who believe that the state and federal governments “have no authority to
regulate their behavior.” United States v. Ulloa, 511 F. App’x 105, 106 n.1 (2d Cir. 2013).
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and Ashby physically denied them access to the Tribal Courthouse. Mrs. Rabang obtained a
trial continuance pro se, in part to obtain other counsel.

26. On November 14, 2016, AS-IA Roberts issued a second decision the Holdover
Council, which in pertinent part provides:

I want to reiterate that pursuant to our Nation-to-Nation relationship, the

Department of the Interior (Department) will not recognize actions by you and

the current Tribal Council members without a quorum consistent with the

Nooksack Tribe’s (Tribe) Constitution . . . . As I stated in my October 17, 2016

letter, the Department will only recognize those actions taken by the Tribal

Council prior to March 24, 2016, when a quorum existed, and will not

recognize any actions taken since that time because of a lack of quorum.

AS-IA Roberts specified decisions “claiming to disenroll current tribal citizens or any other
action inconsistent with the plain language of the Tribe’s laws” as decisions and actions of the
Holdover Tribal Council that the United States will not recognize. Also, AS-IA Roberts cited
only to decisions issued by the Nooksack Tribal Court of Appeals, and the Nooksack Tribal
Court before late March 2016, as Nooksack judicial decisions “recognized by the Department.”
In other words, Interior does not recognize any Tribal Court decisions issued by Defendant
Dodge as lawful or valid.

27.  OnDecember 5, 2016, Defendant Dodge refused to delay Mrs. Rabang’s “trial” to
allow Mrs. Rabang further time to retain counsel, despite her plea for a continuance: “I would
like to [continue the trial]. I mean, this is the holiday season. I don’t want to be stressed out. I
got these two babies. You know they should be able to have Christmas in their own home.”

28. Defendant Dodge conducted the “trial” even after Mrs. Rabang further explained:
“We have not been able to retain a lawyer because nobody wants to work with the Nooksack
Indian Tribe because of their reputation. I finally got ahold of Northwest Justice but it was too

late for them to be able to get me any help. They’ve been looking for the last week. She called

me back today. She said they probably would be able to get me someone in a few days.” Since
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June 13, 2016, Defendant Dodge has refused to admit lawyers who are adverse to the Holdover
Council to practice law before the Nooksack Tribal Court.

29. On December 13, 2016, this Superior Court accorded “substantial deference to the
October 17, 2016 and November 14, 2016 decisions of Lawrence S. Roberts, Principal Deputy
Assistant Secretary of Indian Affairs for the United States Department of the Interior, not to

recognize as lawful or carrying any legal effect the actions or decisions of the Nooksack

Tribal Court after March 24, 2016 ....” Inre Gabriel S. Galanda, et al. v. Nooksack Tribal

Ct., No. 16-2-01663-1, Dkt. No. 55 (emphasis added). This Superior Court, therefore, “does not
recognize any such post-March 24, 2016 actions of decisions of the Nooksack Tribal Council”
and also refuses to recognize, e.g., a “November 17, 2016 Order issued by [the] Nooksack
Tribal Court.” Id. This Court has also refused to recognize an order issued by Nooksack Tribal
Court “Judge Pro Tempore” Milton G. Rowland, who was purportedly appointed to the
Nooksack Tribal Court after March 24, 2016. Id.

30. On December 14, 2016, Defendant Dodge conducted a hearing on NIHA’s Writ
for Restitution and entered an “Order Allowing Entry Order of Eviction and Writ of
Restitution” (“Eviction Order”), which “ORDERED evicted” Mrs. Rabang and her family from
their HUD MHOP Home. The Eviction Order also directed Defendants Gilliland and Ashby to
evict Mrs. Rabang and all her family from the Home by December 28, 2016.

31. Defendant Dodge’s Eviction Order was based on his assertion that Mrs. Rabang
was “[w]ithout a signed lease.” In the Tribal Court proceeding, Defendant Dodge overlooked
that NIHA and Mr. Armstrong omitted the signature page to Mrs. Rabang’s HUD MHOP lease
and otherwise misrepresented that the lease was not fully signed. Through the Freedom of
Information Act, 5 U.S.C. §§ 552, ef seq., however, Mrs. Rabang obtained a complete copy of

her HUD MHOP lease from HUD, which includes a signature page.
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32. On December 19, 2016, Defendants Garcia and John Doe Officer attempted to
“inspect” the Home under the guise of Defendant Dodge’s illegal and invalid Eviction Order.
Defendants Garcia and John Doe Officer confronted Mr. Rabang, but Mr. Rabang denied them
access to the Home. That very same day, Defendant Dodge granted an “Ex Parte Motion: filed
by Mr. Armstrong and issued an “Order to Show Cause” (“First Show Cause Order”), ordering

Mrs. Rabang to “show cause why (1) [she] should not be held in contempt and (2) an order

requiring forcible entry . . . should not be granted” (emphasis added).

33. Three days before Christmas, on December 22, 2016, Defendant Dodge issued an
“Order Following Show Cause Hearing” (“Second Show Cause Order”), which amended the
Eviction Order “to require [Mrs. Rabang] and all members of her household to vacate the
property located at 5913 Johnny Drive, Deming Washington 98224 no later than December 28,
2016 at 5:00 p.m.” Defendant Dodge’s Show Cause Order also directed Defendants Gilliland
and Ashby to forcibly evict the Rabangs and their family from the Home, and directed Mrs.
Rabang to appear before Defendant Dodge in a contempt posture on January 11, 2017.

34. On December 23, 2016, AS-IA Roberts issued a third decision to the Holdover
Council:

On October 17, 2016, and November 14, 2016, I sent letters to you regarding the
status of the [NITC Council]. The letters explained that, pursuant to [the Tribe’s]
constitution and laws, as of April 2016, the Tribal Council is no longer operating
with a quorum and therefore lacks authority to conduct business on behalf of the
Tribe. The letter stated further that the Department of the Interior (Department)
will recognize only those actions taken by the Tribal Council prior to March 24,
2016, when a quorum existed, and would not recognize any subsequent actions by
the Tribal Council until a valid election, consistent with the Tribe’s constitution
and the decisions of the Tribe’s Court of Appeals, the Northwest Intertribal Court
System, is held and a quorum of council members is achieved.

It has come to the Department’s attention that orders of eviction may have been
recently issued to be served by the Nooksack Chief of Police or could be issued
and served in the near future. It appears that such orders are based on actions
taken by the Tribal Council after March 24, 2016. Therefore, as explained to
you above and in the previous letters to you, those orders are invalid and the
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Department does not recognize them as lawful . ..

35. Upon information and belief, on January 11, 2017, Defendant Dodge convened
another “hearing” against Mrs. Rabang. Given Defendant Dodge’s recent hostile and
outrageous acts toward Ms. Rabang, she did not attend.

36.  Per federal law, the Nooksack Tribal Council is defunct and any post-March 24,
2016, acts of the Nooksack Tribal Council or its subordinate governmental entities or agents are
ultra vires and void ab initio, including the appointment of Mr. Dodge as “Chief Judge” of the
Nooksack Tribal Court; actions taken by NIHA—the Holdover Council’s subordinate
governmental entity—to evict Mrs. Rabang; and all actions taken by Defendants that facilitate
any eviction of the Rabangs and their family from their Home of twenty-two years.

37.  The Tribal Court proceedings against Mrs. Rabang remain ongoing and the
Rabangs are in constant, debilitating fear. Defendant Dodge has been undeterred by Interior’s
decisions. Defendants Gilliland and Ashby, along with the other similarly situated John Doe
Defendants, have and will continue to enforce and abide by Defendant Dodge’s unlawful and
invalid “orders” as “chief judge” of the Tribal Court.

IV.  FIRST CAUSE OF ACTION - INTENTIONAL INFLICTION OF EMOTIONAL

DISTRESS
38. Plaintiffs reallege and incorporate by reference those paragraphs set forth above
as if fully set forth herein.
39. Defendants Dodge’s conduct towards Plaintiffs was extreme and outrageous.

Defendant Dodge intentionally caused Plaintiffs emotional distress by: (a) refusing to convene
Mrs. Rabang’s lawsuit filed on April 29, 2016, in the Tribal Court; (b) refusing to convene Mrs.
Rabang’s lawsuit filed on October 11, 2016, in the Tribal Court; (¢) convening the NIHA’s
unlawful and invalid lawsuit against Mrs. Rabang filed on November 2, 2016, in the Tribal

Court; (d) rejecting Mrs. Rabang’s responsive pleadings to NIHA’s unlawful detainer suit filed
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with the Tribal Court on November 7, 2016; (e) refusing to delay Mrs. Rabang’s “trial” in
NIHA’s unlawful detainer action so she could retain counsel; (f) issuing the unlawful and
invalid Eviction Order on December 14, 2016; (g) issuing the unlawful and invalid First Show
Cause Order on December 19, 2016; (h) issuing the unlawful and invalid Second Show Cause
Order on December 22, 2016; (i) threatening Mrs. Rabang with contempt or holding her in
contempt; and (j) threatening Plaintiffs that their Home would be forcibly entered. Defendant
Dodge took the aforementioned actions, over the Christmas and New Year holidays, with
reckless disregard of Plaintiffs’ emotional well-being. As a result of Defendants Dodge’s
conduct, Plaintiffs suffered legally compensable emotional distress damages.

40.  Defendants Gilliland and Ashby’s conduct towards Plaintiffs was extreme and
outrageous. Defendants Gilliland and Ashby intentionally caused Plaintiffs emotional distress
by: (a) directing tribal police to serve Mrs. Rabang with unlawful and invalid orders on August
19, 2016; (b) directing tribal police to serve Mrs. Rabang with unlawful and invalid orders on
October 3, 2016; (c¢) denying Mrs. Rabang counsel access to her “trial” on NIHA’s unlawful
detainer action November 10, 2016; (d) enforcing and/or attempting to enforce the Eviction
Order and Show Cause Order; and (e) directing tribal police officers to illegally “inspect”
Plaintiffs’ Home on December 19, 2016. Defendants Gilliland and Ashby took the
aforementioned actions, over the Christmas and New Year holidays, with reckless disregard of
Plaintiffs’ emotional well-being. As a result of Defendants Gilliland’s and Ashby’s conduct,
Plaintiffs suffered legally compensable emotional distress damages.

41.  Defendant Garcia’s conduct towards Plaintiffs was extreme and outrageous.
Defendant Garcia intentionally caused Plaintiffs emotional distress by: (a) enforcing and/or
attempting to enforce the Eviction Order and Show Cause Order; and (b) attempting to illegally

“inspect” Plaintiffs” Home on December 19, 2016. Defendant Garcia took the aforementioned
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actions with reckless disregard of Plaintiffs’ emotional well-being. As a result of Defendant
Garcia’s conduct, Plaintiffs suffered legally compensable emotional distress damages.

V. SECOND CAUSE OF ACTION — NEGLIGENT INFLICTION OF EMOTIONAL
DISTRESS

42.  Plaintiffs reallege and incorporate by reference those paragraphs set forth above
as if fully set forth herein.

43. Defendants’ owed a duty to Plaintiffs to act as reasonable, prudent persons. This
duty includes an obligation to act in a careful, lawful, and prudent manner and in full
compliance with applicable federal law.

44.  Defendants’ conduct toward plaintiffs resulted in a breach of Defendants’ duties
to act as reasonable, prudent persons.

45.  Emotional distress was a field of danger that Defendants should reasonably have
anticipated and guarded against.

46.  As a result of Defendants’ breach of their duties, Plaintiffs suffered legally
compensable emotional distress damages.

V1. JURY DEMAND

Plaintiffs hereby demand a jury.

VII. PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray as follows against Defendants in their personal capacities:

1. For a temporary restraining order, a preliminary and a permanent injunction,
which enjoins permanently and restrains during the pendency of this action, Defendants and
other persons acting in concert with them from intentionally or negligently inflicting further

emotional distress on Plaintiffs;

2. For damages according to proof;
3. An award of reasonable attorneys’ fees and costs; and
COMPLAINT FOR INTENTIONAL AND NEGLIGENT g&t@;ﬁ BROAﬁygN» ;LLC
venue, , Ste.
INFLICTION OF EMOTIONAL DISTRESS - 11 Mailing: P.O. Box 15146

Seattle, Washington 98115
(206) 557-7509

A-0011




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

4. For such additional relief as the Court may deem just and proper.

DATED this 31st day of January, 2017.
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Atticle | Parties: Defintjons
1.1 Partles.

This Mutual Help and Qeoupangy Apeeement (CAgreement™) 15
enterad into by and between

(THA™ and the Homebuyer whose sigranrels) nppears below., The
[HA hasentered inte an Arnual Coniributions Contract (“ACL") with
the ULS. Department of Housing and Utban Development ("HUD™
under which the [HA will develap a Praject under the HUD Murwal
Help Homeownershdp Oppartunity Progeam incompliance with HUD
requirements. Under this Agreement, the THA will give the hormebuyer
moppurmmy o achieve owngrship of ahome in the PI‘OJCCI inrequm
forfu iilling the homebuyer " sobligations tomake acontribution W he
devefopraent of the Project, to make monthly payments based on
income, Wwprovide all maintenanceof the home and o satisfy all other
pragram equiremenisineluding an annualcestificationof income and
family compositlor, The tenms and conditions of this Agreement are
atached hersto and made a part hereof. This Agreement has been
executed in duplicate original, and the Homebuyer hereby acknowis
edges receipt of one such original,

AL

By:

(Ootticral Titla

{Hamebuyar)

(Homehuyers Spouse)

(Project #) [Unit #)

D Initial Hemebuyyer
) subssquent Homubuyar

Date;

1.2 Definitions,

In addition wr the definidops listed below, senain Construction
Contract terms ns used herein shall have the same meaning 43 in the
Construction Contracs,

Administration Charge. The amount budgeted by the IHA for
wonthly operating expenses covering the folfowing categories (and
any other operating expense categories included in the IHA's HUD-
Appraved operating budgst fora fiscal year or other pedod, excluding
any aperming cost for which operating subsidy is provided) ()
administradive salaries, payroll, taxes, ete; ravel. posiage, 12lephone

{ .
and telegeaph, office supplizs; (ffice space, maiatenance and wtilities

for oihee spacs: general liabllity insurance or sisk protection costs;
acconting services; legal expenses; and aperating reserves requine
ments: and (M Genernl expenses, suchas nreminms for ireand relaged
insurance, pitymentsin lieu of taxes, if any. and othersitnilar expenses.

Construetion Contraet, ‘The cantenes for gonatruction inthe ¢age ot
the Convenlional method, or the Contraey of Sale in the ense of the
Turnkey method,

Home. The dwelling unit coversd by this MHQ Agregment.

Homebuyer, The person(s) who has exccuted this MHO Agreement
and who has nat yet achisved homeownizship.

Homeowner. A fonner homebuyer who has achicved ownership of

his or har home and acquired tite w the home. i

HUD. the U.S, Deparmment of Houging and Uirhan D\:vzlnpmcm'

HUD Field Office. The HUD Qlfices in Chicago, Oklahoma Ciy,
Deaver, Fhoenix, Seattle, and Anchorags. which havebeen delegaied
authority toadminister progeams under the United States Housing Act
of 1937 for the aren i which the HA is located,

IHA. Indian Housing Autharily. An emity that is mnhorized to
engage in or assist in the development or operation of low income
housing for Indians that is eswblished sither (1} by exercise of the
nowerofself-government of an Indian Tribe independent of Stae law;
or {2) by operation of State law providing specifically for housing
authorivies for Indiang, incleding regional housing nthorities in the
State of Alaska.

THA Homm\mcrship Fintancing, THA (inancing for purchase of 8
hame by an eligible hamebuyer whao gives the THA a promissory note
and mortgage for the balwce of e purchase price.

MEPA. Monthly Equity Payments Account. A homebuyer acconnt
in the Mutual Help Homeownership Opportunity Propram credired

withtheamonnt by which sach cequire dmonthly payment excredsthe
administration charpe,

MH, Muotual Help,

ME Contribution, Land, labor, eash materials or equipment - pr a
combinadion of these - contritmted wward the development costof o
projectin accordance withahomebyyer sMBO Agraement, credit for
which is 10 be used 1oward purchase of a howe,

MHO Agreement. A Mumal Help and Ozcupancy Agreement
between the IHA and ahomebuyer, The MHO Agreementconstiluies
alease-option agreement, The homehuyer isa lessee during the tem
of the Agreement and acquires no equitable interest in the home unt!
the optkon ta purchase is eaereised,

MH Program. The MH Homeogwnership Opportunity Progrun.

Projeet, Hous'mg developed, nequired, or assisted by an THA under
the Act and the improvement of this housing,.

Subsequent Homebuyer. Any homebuyer other than the homebuyer
who first occupies o home parsuant o an MBO Agreemaent,

VEPA. Voluntary Equily Payment Account. A homebuyer acceunt
in the MH Program credited with the amount of any periodic or

oceasionad voluntary payments in gxeess of the required monthly
praymens,
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Aricle i Special Provision,

2.3 This Agreement shall be subject to revocation by the [HA M the
THA or HUD decideg not to proceed with the development of the
project in whole ar in part. [n such evend, any contribution made by
the: homebuyer or Tribe shall be vetumed, 11 the contribution wos o
land contribution, it will be returned 10 the contribusor.

Article Il Change in income,

3.1 If a funily’s income changes after the MHO Apresment is
sxecuted but belore the unit s oocupied so that it no longer qualifies
farthe programn, the THA may reject the fumily for this program. 161t
becomes gvident that 3 fanily's income is inadequue to maey its
oblightions, the THA may coungel the family about other houging
aptions, such 9 it renial program, Inability of the family to meetits

obligadons under the homebuyer Agreement s grounds for terming.

tian of the Agreement,

Article IV MH Cantribution

The MH conmibution may consist of land, labor, cash materals,
squipment, or any combination thereol, Conuibutions dther than
labor may be made by an Indian iribe onbehatf of a famity, The value
of the conuibution must be $1,500.

A1 Landd Contribullons,

Land contributed 10 saisly 1his requirement must be owned in fes
sinple by the homchuyer or must be assigned or allotied to the
homebuyer for his or har use before application for an WMH unit.
Contribatians of lund danaed by another person on behalf of the
homebuyer will satlsfy the requirement for an M contribution,

Land as identified in Exhibit A of this Apreament has been leased or
conveyedio the THA, or will be so leased oreonveyed beforecxecution
ofthe Construction Contracy, asa contributed site for the home, This
land i3 valued o § The THA shall
determing the market value of the Iand, but in no case will the land
credit exceed $1,500 per homesite,

4.2 MM Wark Contribution.
(%) Amount. The homebuyer shall provide work of a toml value of

B s 18 2 €O DL ON to the dovelapment of
the Project. '

" () Homebuyer's Work Obligaton, -

(1) The homebuyer shall pravids the work obligation under the

direction of the constmction contmctor on jobs agsipned 1o the
hemebuyer by the contractor, The work shall be performed fn s
diligent and workmanlike manner. The work obligaion of the
homebeyer may be performed by members of the Bamily. The
work may also be performed by an armngement for others
(relatives or [ricnds, for example) to woek on the homebuyer's
behalf, but only with the approval of the THA and the contricior,
{2) Priorto the submissionofa provosal oe s bid forconsiruetion
of the Project, or pricr to execution of the Construction Contract,
the bidder or contractor shall be permitied to raview information
relating 1o the ability and capacity of the homebuyer ta provide
MH work, and (o inderview those who are 1o perform the work,
with regard to this infermation.
. {e) Assignment and Valuatlon of Jobs.
(1) The'specific jobs 10 be performed by homeluyers, and the

()

{e)

4.3
@

valveof sach job, shafkl b listed Inan appendixz o the Construction
Contraet, which shafl beavnitable for inspection by the hamebuyer,
Thehomebuyerinay be assigned wany of the lisedjobs, and may
be reassipned from one job to another during the cowrse of
eonstruction. However, the rotal value of the jobs nssigned o the
homebuyer'screditwill notexcend 31500 per homesie of the MH
work the homebuyer is raquired to provide as stued in Section
4.2¢a) of ihis Agreement,

{(2) The homebuysr shall provide ag many hours of work,
recorded inaccordance with the contraior' s system approved by
the IHA, s necessary 1o complere the assigned johs, The ¢redit
(notto gxceed 31500 per homasite) given the homeboyer shall he
the vaduz of the assigned jobs, regardless of the number of hours
actually worked o perform the jobs, i

1) As analtemagve, the contractor may make assigaments (o
the: homebuyer in tenng of nombers of hours of work, Inthat
event, the homebuyer shall be credited (not 10 exceed $1500 per
hormesite) with the fyll ME work contribution when the number
of hours of work assigned to the homebuyer has been completed.
Failurs 1o Provide MH Worl,

(13 The IHA may tenninate (his Agresment i the homebuyer is
unable or uwilling w provide, or for any other reason fails 1o
provide, the MH work obligation,

(2) If in the judgment of the contractor a homebuyer is not
meeting hig/her MH work obligations, he contractar may request
the assistance of the IHA, Where the deficiency cannot otharwise
beremedicd, the contraclormay requesi the THA toterminate thi:
Agreement and select another homebuyer 1o provide the ME
work.

(3) If the contractor calls upon the THA to temninate thi:
Agrecment and the contmewer fumnishaes o e THA sulficien
proof of the alieped nonperformance by the homebuyer, the 12
shall then take the action called for by the eoatractor,
Workmen's Compensadon Insurance. The contractar shat
provide Workmen 's Compensaidon Insuranes formernbers of thy
homebuyer's family or others who perform MH work. " I sud)
Inswrance is not available, the contrctor shall obiain privay
insurance of substantiadly ¢comparnble coverage.

Cash Conlribution. '

The homebuyer agrees to make a cash contribution o the projec
inthe amaount of § _......mes e e Which shadl be paded in full o
the THA notlager than thedate the homeisavailable for ceeupanc
in accordance with the following schedule; -

Oates fer Payment Amounts
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1f n cash comribution to the Project 516 be made by the wibz, s
evidenced byn uibal resalution givento the 1HA, the homebuyer's
share (MH credit) of this conuibuton s S0 .

i Materlals ar Egulpment Contributlon.

wny partof the Coptribution iswobe provided by furnishing materials
vauipment oy the Project, sueh conriburion shall be provided and
counted for in nccordance with the special provisions of the
snstruction Contrc teovenng such contribution. Indccordancewith
2 special provisions of the Construction Contract, the amount of the
H Conuibudoncredivo the homebuyeris §

§ Disposition of Gontributlans on Tarmination Bafore Date
of Qucupancy, i

this Agreement is terminated by the IHA or the homebuyer befare
wedate pfaceupaney, the homebuyer may receive rgimbursement of
ievalue of the MHeonuribution made plug ather amouniscontributed
y the heunebuyer in accordance with Anicle IX,

iicle V Commencernent of Occupancy

1 Notlee,

a) Upon ncceptance by the THA from the contractor of the home ag
ready for occupancy, the THA shall determine whether the
homebuyer hag met all requitements for Gecupaney, including
meeting the M Contibution requirements and fulfillment of
mandaory homebuyer coungeling requirements, In the event of
an affinmative detennination, the homehuyer shall be notified in
writing that the home is avallable for occupancy a5 of o dae

" specified in the notce *Date of Occupancy™).

by If the THA determines that the homebuyer has ot fully provided
the MH Conigibution or mei any of the other conditons for
oceopancy the homebuyer shadi be so notified in writing, The
Notice:
{1y must specify the date by which all requirements muse be
satisfied; and
(2) shallndvisethe komebuyar that the MHO Agraement will be
terminated and 2 substitute homebuyer selected for the unit il the
requiremnents ars not satisfied,

5.2 Leass Term.

The ferm of the homebuyer's lease under this Agreement shall
cotninznge on the frst day of the calendar month following the Daie
af Oceupancy and shalt expire when tiebnivial Purchase Price hasheen
fully amortized in accordance with the homebuyer's Purchase Price
Schedule (see Sections 10,20h) and 10.3(b)) unless this Agresment is
previously terminated or the homebuyer previously acquires owner-
ship of the Home. : )

5.3 Credits o MH Acepunts and Resarves,
Prompity alter the date of occupancy, the THA shall credit the amount
of the MH contribmiions 10 the appropnate reserves and accounts in

accordance with Article 13X and shall provide the homebuyer a
staternant of the amowits so cradited,

Article V1 Ingpections: Responsibility for ltems Covered
by Warranty.

6.1 Inspection betare Move-ln and ldentl{leation of Watrantles.

(1) Toesiablish a record of the conditien of the home on (the due of
gecupancy, the homebayer (incluging  subsequent homebuyer)
and the THA shall mitke an inspeciion of the home as ¢lose as
possible 1o, but not Luer than, the dite thy homebyyer 1akas
vetupaney. (The record of this ingpection shall be separsie from
e ceniificat of completion, but the inspections may, if feasible,
becombined ) Alterthe ingpeciion, e THA representative shall
give the homebuyer a signed statement of the condition of the
homeand equipmentand a full written deseription ulall hanebuyer
responsibititics. The homebuyer shall sign a copy of the stute-
ment, acknowledging consurrence or siating objections: and any
differences shall be resoived by the THA and 2 copy of the signed
inspection repott shall be kepr at the THA,

b) . Within 30 days ofcommencement of occupaney of the ham, the
[HA shall fornish the homeboyer with o Rt of applicable
coniraclors ' manufacturers’ and suppliers’ warranties indicating
the items governd and the perlods of the warranties, and stating
the homebuyer’s responsibility for natifying the THA of any
delicienciss that would b ¢overed under the warranties.

6.2 inspections durlag contractors’ warranty perlods,
responsibllity for terns covared by cantractors’,
manufacturers’ ar suppllers’ warranties.

In addition 1o inspection required under Seciion 6. 1), the THA will
ingpect the hame regulardy in accordance with paragraph 8.3(a).
However, it is the responsibility of the homebuyer, during the period
of the applicable wamantes, 1o promptly inform the THA in writing of
any deficiencies arising doring the waranty period (neluding man-
facturers' and suppliers” warranties) so that the THA snay enfures any
tights under the applicable waeranuies, 1Eahomebuyer Bils w furnish
such 2 written report in time, and the THA is subsequently unable to
obtain redress under the warctuwy, cocreciion of the deficiency shall
be the responsibilily of the homebuyer.

6.2 Annual Inspactlons,

The [HA shalt perform inspections annually in actordanee with
Seetion 3.3,

8.4 nspection Upen Terminallon of Agrearmant,

1f this Agreement is terminated for any reason after conunencanent
of oceupancy, the THA shall inspect the Fome, alter notilying the
homebuyerof the time foriheinspection, and shall pivethe homebuyer
aowritien stemnent of te ¢ost of any maintenanecr work required to
put the home in satsfactory condition for the aext ceeupant (see
Seetion 12.4¢1310).

6.5 Homebuyar Permission for Inspeciions; Paricipation In
Inspactions.

The homebuyer shall perritthe THA o inspectthe homeng reasonable
hoursand intervals dueing the paciod of this Agreement in secordancs
with rules established by the [HA. The homebuye¢ shall be notificd
of the opportunity W partigipate in e ingpeetion made i aceotdance
with thiz section,
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Arficle Vil Homebuyer Paymentsﬂp

7.4 The amount of the required monthly payment for 3 homebuyer
admilwed o occupancy-in an existing or converted projfect is
determined in accordance with Section 7.2 through 7.4 below,

7.2 Eslablishmant of Paymant.

(a) Each homebuyer stnll be required 1o make amonLh]y payrent

{“required monthly payment™) as determined by the 1HA wid

appraved by HUD, The payment will provide that the minimum

required monthly payment equal the administration charge.

Subject w the requirement for payment of at least the adminigtra-

tion charge, each homebuysr shall pay an amount of required

monthly payment computed by:

(1) Muliplying adjvsted income by a specified pereentage; and

{2) Subiracting Mrom that amount the utility allowance deter-

_nined for the unit. “The specific pareentage shall be no less thin
15 percent and nomeee than 30 percent, as detenmingd by the THA
and approved by HUD.

{£) The THA's schedule shall provide that the required monlhly
paymem may not be more than a macdmuem amount. The
mzximurn shadk not be less than the sum ol
(1) “The adrministration charge; and '

(2) Themomhly debtsenvice amgunishown on the homebuyer's
purchase price schedule,

td3 16 the “required monthly paymen™ exceeds the administmtion

(b

—

charge, the amount of the excess shall be credind to the,

homebuyer’s Monthly Equity Payments Account (MEPA) (sce
Sectlon 9:'2(:1)).

7.3 Administration Charga.

The administeuion charge should reflect differences in cxpenses
atribwable to different sizes or types of units, Tt s the amount
fudpeled by the THA us deflined in Section 1.2

7.4 Adjustménts In the Amount of tha Redquirad Monthly
Payment.

() Afer ihe inbial detcrmination of the homehuyer's required
monthdy paymend, the THA shall increase or decrense the amownt
of sneh payment in accordance with HUD regulations o reflect
chanpes in adjusted ingome (pursuant to A reexamination by the
THA), adjustment in the administration charge of in any of the
other factors sffecting the computation af the homabuycrs
required monthly payment.

(M) 1k order 10 accommaodate wide fluttuatians in reguired roonthly |
paymenis due 10 seasonal condmons‘:\n IHA may agree withany
homebuyer for payments o be innde in accordance with o
seasonally adjusted schedule which assures full payment of the
required wnoune for each year,

7.5 Homebuyer Payment Callectlon Policy.

Ench [THA shall establish and adopt written policies, and use its best
efforts w oblain compliance W assure the prompt payment and

collection of required homebuyer payments. A copy of the polizies |

shall e posted prominently in the [THA office. and shall be provided
1oy the homebuyer upon request. .

= (d}

Article VI Maintgnance, Utilities, and Use of Home

8.1 Each'THA shall establish and adopt, and use it best effors w
obtain compliance with, written policies to assure full performance of
the respecivemaintenance rsponsibilitiesof the LA andhamebuyers,
A copy of such writter palicies shall be posted prominently in the THA
office, and shall be provided to an applicant orhomebuyer upon entry
into the program and vpon request.

4.2 Provislon for MH projects,

For a MH Prpject, the written maintenance policies shall contain

provigions on n [east the (olowing subjects:

(1) Theresponsibilities of hamebuyers for maintenance and eare of
thele dwelling units and comrmon profierty;

() Pracedures for providing advice and wehnlead assistance to
homebuyers and 1o ennblu'ulmm W meel Meir maminange
responsibilities; )

(@Y Procoduces for THA inspecdons of iomesand common pranpary;

Procedures for THA performance of homebuyer maintennnee

responsibibities (where homebuyers [l 10 satisfy suech responsi-

bitities), including procedures fur charging the homebuyer's
proper account for the cost thergof;

Specinl arrangements, ifany, for ebiaining maintenance services

from owtside sorkers or contractars; and

() Procedures for eharging homebuyers fordamape for which they
are responsible, ’

9.3 I4A Respeonsibility in MM Projact.

fa) The THA shall enforce those provisions of this Agraement under
which the homebuyer is responsible for maintenance ol the home,
The ITHA hag averal! responsibility to HUD for assuring that the
housing is being kept in decent, safe, and sardiary cordition, and
that the home and grounds are maintained in 2 manner that will
preserve thelr condition, normal wear and wear excepted. Failure
ol a homebuyer to meet the abligations for maintenance shali not
relieve the [EHA of responsibility in thisrespect. Accordingly, the
THA shall conduct a completa interior and exterior examination
of each home atleast once a year, and skall furnish a copy of the
inspection report to the homebuyer. The THA shall 1ake appro-
priaté action, as needed, 10 remedy condidons shown by the
inspection, including sweps to assure perfonnance of the
homebuyar’s obligationg under this Agreement, The THA may
inspect the home ance every Mwee years, in few of annual
inspection whees the homebuyer:
(1) Is in full compliance with the original terms ol this Agree-
ment, including payments, and
(2) The home is maintained in decent, safe, and sanjry condi-
tion, ag reflected by the last nspection by the THA, However, if
ol any time the THA determines that the homebuyer is not in
compliance with this Agrecment, it mogt reingtitute annual
nsnections.

f.4 Hemebuyer's Responsibllily In ME Prograem,

() The homebaver shall be responsible for routine and nonrouting
adrienancs of the hame, ineluding all repairs and replacements
{including those resulling from damage from any eause). The
THA shadi nortie obligated W pay [ar or provide any maintenance
of the hame other than the comection of warranty items reported
during the applicable warmanty peried,
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lomebuyer's Fadture 1o Perform Maintenance,

1} Failure of the homebuyer to perform the maintenance obli-
stions constitutes abreach of iz Agrecment and grounds forits
wrmination, Upona determinationby e iHA Ui thehomebuyer
has findled to parform its mainenance obligatons, the THA shall
require the homebuyer 0 agreetoaspeeific plun ofactiontocure
the bieeach and W assure futire compliance. The plan shall
provide formainenance workwbedong withinareasonnble tdme
by the homebuyee, with such use of the homebuyer's account ag
tnay be necessay, of 16 be done by e IHA and charged Lo (e,
homebuyer's account, I the homebuyer fails 0 camry out the
agreed-w plan, this Apreement shollbe lemminated in accordance
with Sections 12,0 and 12,732,

(2) If the THA Jdetermines that the condition of the property
crentes A Nazard-1 the life, health or safety of the occupanis, or
il there i a risk of damage 10 the properey i the condidon is not
correctzd, the comective wark shall be done promptly by the [HA
with such use of the homebuyer's accoums as the 1HA may
determing (o be necessacy, or by the homebuyer with a charge of
the cost Lo the homebuyer” saceourts in accordancy with Section
9.3(a),

() Any maintensnee work performed by the THA shall be
aceounted for through & work order swting the nature of and
charge for the work, The THA shall give thé homebuyer copies
of all werk orders for twe hame.

8.5 Homebuyers Resporisbhility far Utllitles,

“The homebuyerigresponsible for thecost of fumishing wilities for the
home. The THA shall have no obligadon for the wiilites. However,
if the IHA determines tiat the homebuyer is upable 1o pay for the
utilivies for the home, and that this inab{lity creates conditions that are
hazardons 10 life, headth or safety of the occupants, or threatens
darttnge 2 the property, the IHA may pay for themilitizs on behalf of
the homebuyer and charge the homebuayer's accounts for the costs in
* uecordance with Article TX. When the tomebuyer's accounis have
been exhavsted, the THA shall pursue termination of the homebuyer
Agrsement and may offer the hormebuyer o wansfer nto the rental
programm if A unit i available.

8.6 Ohligations with Baspect to Home and Olher Persons and
Praparty,

() The homebuyer shall agree to abide by all provisions of his
Agreernent conceming homebuyer responsibilitles, oceupancy
anduse of the home, X

{5} Thehomebuyer inay request THA permission to operme 4 smalk
business in the unit. An THA shall grant (s authority where the
homebuyer provides the following assurinces and may rescingd
iis Authority wpon vicladon of any of the foliowing assurances:
(1) The urit will remain the homebuyer's principal residence;
(1) “The husiness actvity will not disrpt the basic residential
nature Of the housing site; and
{0 Fhe busingss wikl no require permanent struciural chifpes
1o the unit that could adversely affact # futare homebuye:s's use
ulthe unit. The IHA may rescind such authority whenzver any
of the above assurances are violated.

Btructural Chandgas,

A hamebuyer shall not make any stctural changes in or
pdditions (0 the home unless e 1HA has determined that such
chappe would not: ’

-ty

1

- {1} Impair te value of te home, the surrounding homes, of uie
project as o whole: oz ‘
(2) Affect the use of the home for residendnl parposes,

() Additions 1 the homs include, buy are not limited to, energy-
conserviltion iterns such a8 solar panels, wood-buming swoves,
fues and tasulation, Any changes made in gecordance with this
section shali be at the homebuyet's expense, and in the event of
wermitation of (his Agreement thehomebuyer shali notheentitied
1o any compensadon fov such chanpes or additions,

f¢) M the homebuyer is in compliante with the tenms of his Agree.
ment, the HA may agres w allow thehomebuyes touss the funds
in the MEPA for betterments and additions o tha MH home, In
such event, the THA shall determine whether the homebuyer wil)
berequirad to replenish the MEPA or il the funds areta beloaned
10 the homebiayer at an interest rte detwrmined by the IHA. The
homebuyer cannot use MEPA funds for luxury items, s deter-
mined by the THA,

~Agticle 1X Homebuyer Reserves and Actolints

9.1 Refundable and Honrofundable MH reserves {“Reservas”).

The THA shall esiablish separate refundable and noarclundable

reserves for each homebuyer sffective on (e date of accupancy,

{n) Therefundable MH reserve tepresents a homebuyee's intecest in
funds that may be used 1o purchass the home at the aption of the
homebuyer. The IHA shall credit this aceoum with te amount
of the hemebuyer’s cash MM contribution or the value of the
labor, material or equipment MH Contibution

) Thenonsefundable MH Reserve represents 3 bomebuyer's inter-
cstin funds that may be uged w purchase the home 2t the option
of tie homebuyer, The THA shall crediy this account with the
amount of the homebuyer's shore of any credit for fand contrib-
vted 10 tha project and the homehuyer's share of any credit for
tion-land contributions by aterminated horaebuyer,

9.2 Equity Accounts,

{0) Monthly Pauity Payments Aceount C*MEPA™), The THA shall
maintain a separae MEPA for each homebuyer, The THA studt
aredit this account with the amoum by which each required
monthly payment exceeds the administration ¢harge. Should the
homebuyer fail 1 pay the required monthly payinent, the tHA
may cleetto reduce the MEP A by the amount owed each month
towardsthe adiministeation charps, untilthe MEP Ahasheen fuily
espended, The MEPA balance must be comprised of an amout
batked by eashactuafly received in order for any such reduetion
to be made.

by Vaoluntury Bquity Paymens Account ("VEPA™), The 1HA shall
maintain a separmie VEPA for ench homebuyer. The THA shal)
cradit this pccquat with the amounts of any periodic oroceasional
volunsary payments (in excess of the required monthly paysent)
it the homebuyer nay desire 1o make 1o acquire ownership af
the horne within a shorter periad of time. The A may anend
an individual homebuayer's MHD Apmement © permit a more
fgxible use af the VEPA [or alerntions ol tw unit, cosmatic
changes, additions, betements, gle.

(&) TnvestmentofEquity Funds, Funds held by twe THA inthe equity
accounts of all homebuyers in the project shall be invested in
HUD-approved invesiments. Income camed on the invastments

Paop 6 of 11

form HUD-52038 (4/3)
eal Handbook 7464, 1

A-0019



) N i .
of such funds shall perodically, butatleast annually, be prorated
and credited to each homebuyer's equity accounts in proponion
{0 the amount in each such accour on the date of proration.

89 Charges for Malnlananea.

(x) Mthe LA hasmaintenance work done in accordance with Scetion

FALY2), te cost thereof shall be charged 1o the homebuyer's

MEPA.

Av e end of each fiseal year, the debit balanee, if any in the

MEPA shadl be charped, first o the VEPA: sccond, (o the

refundably MIT reseeve; and thind, 10 the nonrefundable MH

veserve, 10 1he extent of e gredi balances in that account and

those neserves, .

{) In liew of charging the debit balance in the MEPA w0 the
fwmebuyer's refundable MH resecve and/or nonrefundably MH
reserve, the THA may allow the debit balanee to remain in the
MEPA pending replenishment from subsequent credits 10 the
homebuyer's MEPA,

() The THA shadl at no ime permit the accumulaion of a debit
balanee in the MEPA {0 excess of the sum of the eredit balances
in the homebuyer's efundable and nanrefundable MH reserves,
unless the expenditure is required (o alléviate a hazord ro the [ifs,
healthor safary of the occtpants, or to alleviale sk of damage to
the property,

9.4 Disposiion of Reserves and Acgaunts,

U

—

When the homebuyer purchases the home, the balances in the
hemabuyer'sréserves andaccounts shall be disposad ofin aceordance
with Secdon 10.5(c) and (d). If this Agreement {5 terminated by the
homebuyer or the THA, tie halances in the hamehayer's reservies and
accounts shill be disposed of in accordance with Section 12.4,

9.5 Use of Resarves and Accuunta; Nonassigrablilty.

The homebuyer shall have no right 1o receive or use the funds in any
reserve o account except as provided in this Agreement, snd the
homebuyer shall not, without the approval of the [HA and HUD,
assign, rioripage or pledge any right in this Agreement or to any
reserve b accoumt.

Arlicle X Pirfehase of Hame
10.1Ganeral.

"The: IHA pravides the funily an oppormnity e purchase the dweling
under this A greement {alease with an gption to purchase), underwhich
the purehase price is amortized aver the period of oceupancy, in
accordance with a purchise price sehedule, For acquisition under this
Agreement see Secion 10,5, If a homehuyer wanis 10 acquire,
wwnership in o chorier period than that shown on the purchase price
schedule, the homebuyer may exercise the option 10 purchase the
harne on or after the date of occupancy, but only if the homebuyerhas
metatlebligations under this Agreement, Thehamebuyer may obiain
financing, from the [HA oran outside source, atany ime, 1o ¢oves the

remaining purchase price, The financing may be provided using such -

rethads as i mongageor aloan agreement, 1 the homebuyer is able
to vbtain finansing fom an outside source. te THA will release e
homebuyer from this Agreement and terminate’ the homeboyer's
participmion in this program. For acquisition under metheds ather
than tnder this Agreement, see Seetfon 10.4 and Adticle .

10.2Purchase Price ind Purchass Pilea Sehedula,

{a) Initial Purchase Prige. The THA shall determing the injtal
purchase price of the home lfor th homubuyer who firstoceuples
the home, pursuant to this Agreement as follows {unluss the THA,
after consuhation with the homebuyer, has developed an alwma.
tive method of apportioning among (he homebuyers, the amount
derermined in Step 1 and ths aliernative imethiod bas been made
a part of the HUD-approved development prograrm):

Step 1:

From the estimated Totnl Development Cost (TDC) Gocluding
the full amount for contingencies s mnhorized by HUD) of the
project as shown in the development cost budget in effeetat the
U of executinn of vhe construction contenct, dedogt e amounts,
il any. not direclly anributable o the dwelling cost and aquip-
ment. including, bt not limited 1o

(1} Relocation custs,

(2 Counseling costs,

{3) Thecostol any community, adiminisiration or management
[acilities, including the land, equipment and fumighings atributs
able wsuch fucililies ag set fueth in the development progeam for
the. project, and

{4} the total amount auributable 1 fand for the project,

{8y Off-gite water and sewer, .

{&) Other ndministrative cosie assotinted with the development
of the project.

Slep

Muttiply the amount dutenningd in Step 1 by afmetion of whick
the nugnertor is the development cost standard for the size and
type of home being corstructed for the homebuyer, and the
denominatgr is the sum of the unitdevelopment cost standavds for
the homes of various sizes and types comprising the project.
Step 3:

Deteming the amount chargeable o developmeant costs, if any,
for acquisition of the homesite.

Step 4:

Add the amount determined in $iep 3 w0 the amount detemined
in 81ap 2. Thesum determined vnder this siep shadl be the initial
purchase price of the home.

Purchase Price Schedule, Pramptly afier cxecution of the con-
swruction contrict, the THA shall furnish to the homebuyer 2
statement of the inhind purchase price of the home and apurchase
price schedule that will apply, based on amartizing the batanee
(purchase price Tess vhe MH contcibution) over a period, nui less
thart 15 years oF more than 25 as delermined by the (HA, moar
interest rade determined by the [HA, provided that the rate doe:
not exceed the prevailing interest rate for Veterans Adminisun
tign (VA) guaranieed mortgage loans at the time the schedule i:
establistied, The THA may chovse 1o [Orsgo charging interast am
calenlate e payment with inerest g of zero,

o

—

10.3Purchase Price Schedule {or Strosequent Homebuyer,

() Tnidad Purchase Price. When a subsetuens iomebuyer execute
this Agréement, the purchase pove (or b subsequent humeboye
shall be determined by the THA based on one of the followin;
proacedures:

(1) The curcent appraised eabue;
(3) The carrent eeplacemunt cost of the home or;
(3} The remalning purchase price of the unit.
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lormn HUDA53056 {4557
rel Handhaok 460,

A-0020



.

Purchase Price Schedule. Bach gubsequent homebuyer shadl he
provided with a purchase price scheduale, showing the monthly
declining purchase price over tie term aof this Agreement
eomimencing with the (it day of the menth following the
elfective date of this Agreement,

-4 Notice of Ellgibllity for Finanelng.

he [THA offury (HA homeownership financing in accordance with
et X1 and hag fudssvailable (o i purpose, it shall dewermine,
the tiane of each exyninsion or reexamination of the Tamily™s
mings and other income, whether the homebuyer is eligible fuethay
winging. 10 ihe THA determines thal the homehayer is efigible, the
LA shadl notily the homebuyer in writing that THA homerwnership
waneing is availabls to enable the homebuyer ta purchase the home,
the Fomebuyey wishsg 1o da so and, that if the homebuyer chodses
ot purchase the home at thartime, all te rights of a homebuyer shali
sinue (including e right o acewnulate eredis i e equity
seounts) and 2l obligarions under this Agreement shall continne
ncluding the obligations w make monthly payments baged on
wome), The THA shall convey ownership of the home when the
otnehuyer exereises the option 10 purchase and has complied withadl
1¢ terms of this Agreement. The homebuyer canexercise the gption
spurchaseonly by writennorice tothe THA, in which the homebuyer
peeilies the manner in which the purchase price and selement costs

vill be padd.

(0.6 Cotweyance of Home,

) Purchase Procedure. Inaccordance withthis Apreenignt, the (HA
shall convey title 10 the homebuyer when the balance of the
purchase price can be covered from the amount in the two equity
accounts (MEPA and VEPA). The homehuyer may supplement
Uhe senount inthe squity accounts with raserves ociany other funds
of the: homeyer.

By Amounts 1o be Faid. The porchase price shall be the, arnount
shown on the purehase price schedule forthe menth in which the
settlerment date fails,

(¢) Settlement Costs, Sertlément Costs are the costs incidental to

dequiring ownership, including, the costs and fees for eredic

report, fieid survey, Litle examination, dile insurance, inspge-
tions, miomeysoter than the IHA saltamey . closing, recarding,
weansfer tes, financing fees and mortgage loan discount, Sele-
nentcosts shall be poid by the homebuyer who may use equity
accounts vrreservesavailable foe the purchage inascordance with

Section 9.4,

Disposition of Homebuyer Accounts and Reserves, When the

homebuyer purchases the home, the net credit balances in (e

homubuger ' sequity accouns (MEP A and VEPA) as desedbed in

Anticle L4 supplemenied by the nonrefundable MH reserve and

then the refundable ME reserve, shali be applied in the following

orer

(6} For the initial payment for fire and extended covarage

insurance on the heme after conveyance, if the THA finances

purchise of the home in accordanee with Artele X1

{3) For Serlement costs, if the homebuyer 5o dintts:

() For the purchase peice: and

{4) The balance. if any. for nefund 10 the homebuyer,

Setlement. A homs shall not be conveyed wntil the hemebuyer

nas met all the obligntions under this Agreement, exeepl as

provided forin (hy helow, The seilement date shal! be mutunlly

W

ey

—_
[

agreedupenby the parties. O the setlement daie, e hamebuger
shall receive the documemsnecissary toconvey 1o the homebuyer
the THA s right, title and interest in te home, subject w iy
applicabie restricions or covepants as expressed io such dogy-
ments.  The reguired documents shall be approved by tw
aormeys representing the 1HA and by the homebtyer or the
homebuyer’s atiomey,

(0 IHA Wnvesiment and Use of Purchase Price Payments, Afier
conveyance, Bl hamebuyer funds held or received by the THA
from the sade of a unitin a project financed with grants shall b
held separzie from other project funds, and sbnll be vsed ot
purpases related 10 low-inpome housing use. as approved by
HUD. Homebuyer funds held or received by tha THA from he
sale 10 2 homebuyar of a unit {n A projoct (inanced by loans ars
subjeet to loan forgiveness, Homebuyer funds inglude the
amount applied 1o payment of the purchase price from the equity
aceounts (MEP Aand VEPAY, any cash paid by the homebuyerfog
applicaticn 10 the purchase price and, if the [HA finances
purchase of the home in nceordunee with Articla X1, any portion
of the morigage payments by the homeowner auributable 1o
payment of the debt service (peingipal and ingerzst) on the
mentgage.

{g) Removalof the Home feoft MH Progran, When ahome hasbeen
conveyed (o the homebuyar, whether or pot with THA financing,
the unit is removed om the THA's MH project under iis ACC
with HUD, If the THA has provided financing, its relationship
with e hormeawner is transtoamed by the conveyance to tha of
lender, in accordance with documnents executed during serdement,

() Homebuyers with delinquencies. If a homebuyer has a delin-
quency athe end of the amortization period, the unitis no Jonger
available for assistwnce from HUD or the THA, 2ven though the
unit has not been conveyed, The [HA must e acton 1o
terminate this Agreament or to developarepayment schedule for
the rernaining balaneew becomplated in g reasonable period, but
not longer than three years, The payment shonld be equal to a
monthly pro-rated share of the remaining balance owed by te
homebuyer, plus an administrative fex consisting of the cast of
wgarance and the THA s processing dost, (£ the humebuyar {ails
ta meet the requirements of the repayment schedule, the THA
should procesd immedintety with eviction,

Article X1 IHA Homeownership Financing
111 Ellgibliity.

IFthe THA offers nameownership financing, the homebuyeriseligible

for it when the THA dulermineg thay

{n) The homebuyer ean pay (from the balanee in the homehuyer's
PESEPVES OF ACCOUNES, oF From other sources):

{13 The amount necessary lor sewlement cosis: and

(2) Theinitial paymentlorfire and extended coverage insurance
carried on the home after conveyance: and

(3) Maintenance ruserve (ot the option of the THA},

(8 The homebuyer's incame has reached the level, and is likely so
conlinge At sch Jeved, awhich 30 percent of manhly setjusted
income is ol least equal W the sum of the monthly debt service
amoung shown on the homebuyyer's purchase price seheduls and
the THA's egtimaes of the following monthly payments and
nflowances:
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{13 Payment for tire and exiended coverage msuance; -
(2) Payment for taxes and special assessments, if any;
(3) The [THA mongage servicing charge;

(4) Amount necessary for maintenance of the home; and
() Amount necessary foe uidlities for the horne.

{Additional information relative to LHA Fm:mcmg willbe provided o
hamebuyer upon request.)

Article XII Termination of MHO Agreement

12 Verminatien Upon Breach.

{a} In the event the homebuyer fails 1o comply with :my of the
obligatons under this Agreement, the 1HA may terminute the
Agreement by written notice to the hamebuyer, enforced by
eyviction procedures applicable w landlord-ienant rqhnonshsps
Foreclosure is aninappropriate method forenforcingtennination
of this Agreernant, which constitutes 2 lense (With an opion to
purchase), The homebuyer is a Iesses during the wem of thix
Agreement and acquires no equitable interest in the hiame until
the option to purchase is exercised.

M) Misrepresentation or withholding of material information in
applying for admission or in connection with any subsequent
reaxamination of income and family composition constitutes a
breach of the homebuyer's obligations under this Agreement,
“Termination,” as used in this Agreement, does not include
acquisition of ownership by the homebuyer,

12.2Notlee of Terminatlen of MHO Agreemaent by IHA, Right of
Homebuyear to Respond.,

Tenninaion of this Agreement by the THA for any reason shall be by
writlen notice of termination, Suchnotice shall be incompliance with
e terms of this Agreement and, in all cases, shall afford o fair and
reasonable opporturdty w have the homebuyer's response heird and

cansidered by the IHHA. Such procedures shall comply with the Indian

Civil Rights Act, if applicable, and shall incorporate all the stzps and
provisions needsd 1o comply with State, bocal, or Tribal faw, with the
least possible delay, '

12.3Verminatlan of MHO Agreemant by Homebuyer.

The homebuyer may terminate this Agreement by giving the THA
written notice in aocordance with the Agrecment, 1f the bomebuyer
vacates te home without natice 1o the THA, the homebuyer shall
remain swbject 1o the obligations of this Agreement lncluding the
obligaton to make monthly payments, untll the IHA terminates the
Agrement in weiting. Natice of the regmination shall be commauni-
cated by the IHA to the homebuyer 1o the extemt feasible and the
wermination shall be effective on the date stated in e natice,

12.4Disposition of Funds Upon Termination of the MHO
Agteatnant,

I[ thiz Apreement is (eminated, the balances in the homebuyer's
aenunts and roserves shall be disposed of as follows:
(2) The MEPA shall be charged with:
(1} Anymainignanceand replncementeosts incurred by the THA
to prepare the home for the next occupant:
() Any amounts the hamehuyer owes the THA, inciuding
required monthly payinents;
(3 The raquired monthly payment for the pedod the howma is
vacant.not toexeeed 60 days from the date of reeeipt of the natice

OF EITTOZEIOTL, $r 35 ML DRI FEL Yl AlGs WL Il v iU

notice to the [HA, for the period ending with the effective date of
_ermination by the IHA; and

(4} The costof securing a vacant unit, the cost ol notificarion and

associated wrminntion tasks, and the ot of siomgs andfor

disposition of personal property.

(h) 11, afier making the charges in accordance with Section 12 4(1)
there is a debit balance in the MEPA, the 1HA shall charpe Uy

- debit bafance, first, 10 the VEPA; second, to the refundable MH
reserve:nd third, o the nonrefundable MM reserve 1o the extent
of the credit balances in these reserves and aegounts. [f the debiy
balance in the MEPA cxcesds the sum of the credit balances in
thase reserves and aceounts, the hamebuyer shall he required
pity to e [THA the amount of the excess,

{¢) Ifafter makingthe chargesinaccordanes with Section 12.4(a) and
{b), thers is a credit batanee in the MEPA, this nmount shall be
refunded, exceptio theextens i reftects the value ol land donated
on bettalf of the Bunidy, Similarly, any endit balance remadning
in the VEPA afier making the charpes described above hh Ul be
refunded,

(d) Anycreditbatonce remaining in die refundable MH reserve after
making the charges described above shall be refunded 10 the
homebuyer, -

(&) Any credit baliice remaining in the nonrefundable MM reserve
afier making the chargesdescribed above shall be retiined by t
THA Tor use by the subsequant homebusyr,

12.5 Settlement Upon Termination.

() Time for Setdement, Setlement with the homebuyei folloveing
2 termination shall be made as promptly a5 possible after alt
tharges provided in Secton 12.4 have baen determined and the
THA has given the homebuyer 4 statement of such chasges. The
hemebiyer may obtaln seulement before deeeminuion of the
setual cost of any maintenance required o put the home in
satisfactory condition for the next ocaupant, if the homebuyar is
willing 1o aceept the THA s estimate of the amount of such eost.
En such eases, e amonnis 10 becharged far maintenance shall bg
based on the IHA's estimate of the cost thereof,

M) Disposition of Personal Property, Upon temmination, the [HA
may dispose of any itern of personal prapecy abandened by the
"homebuyer in the home, in a lawfub manner deemed suitable by
the ITHA, Proceeds, if any, alter such dispasition, may be applied
10 the payment of amounts owed by thehomebuyer to the THA.

12,6 Ragponsibility of I1HA to Terminate,

fa) The THA i3 responsible fornking appropriate action with respect
tonny noncompliance with this Agreement by the homebuyer, In
cases of noncompliance that are not corrected s provided further
in thiggeetion, it is the responsibility of the THA to terminate this
Aprezment in nccordance with the provisions of this section and
1o instituie eviction procesdingsagainst the occupant,

M) As promply a5 possible alter 3 noncompliance comes to the
attenton of the THA. the THA shall disenss the matier with the
homehuyer and give the hamebuyer an opportunily W idemify
anyextenuadng circamstances arcomplainis which may exise. A
plan of acuon shall be agreed upon that will specify how the
homebuyer will come into compliance, a3 well as any aciions by
the THA thatmay be appronnate. This pl'm shalbbeinwrising aned
signed by both parties,

(c) Compliance wilh the pian shall be checked by the IHA not later

Paga 9ol 1

lotm HUD-51056 {4/93)
ol Hondbook 48,1

A-0022



A-0023



. mumery POYMCIS ST O0 ULEIIEG R UYE R asun e

date of the damage or desuruction, '
{¢©) Suspension of Paymens. In the event of termination of this
Agreement because of damage or destruction of the home, or if
the hore must be vacaied during the repalr period, the THA will
use jts best effors 1o nssist in relocating the homebuyer, I the
hoene must Be vacated during the repair peciod, required onthly
payments shall be suspended during the vacaney pericd.,

14.3 Notlees,

Any potices by the THA to the homebuyer required under this
Agteement or by K shall be delivered in writing to the homebuyer
persunally or o any adult member of the homebuyer's family residing
inthe home, or shall be seat by certified mail, remmreceipt requested,
property addressed, postage prepaid. Motice to the [HA shall be in
writing, and either delivered do an 1A employee at the office of the
THA, or sent o the [HA by certified mail, retum receipt requested,
properly addressed, pastage prepaid.

Atficle XV Counsaling of Homebuyers
15.1 Ganeral,

The IHA shall provide counseling to homebuyers in accordance with

this seetion, The purpose of the counseling program shall be to

develap:

{a) A full understanding by homebuyers of their regpansibilities as
participants in the MH Prograrm,

(b} Ability on their part1o carry owt thess responsibilites, and

{c) A cooperative relationship with the other homebuoyers, Al
homebiyers shall berequired 1o participate in and cooperate fully
in all official pre-o¢cupancy and post-cecupancy counseling

-,

activities, Fafhwe without good cause o participate in the

program shadl constitute 3 breech of this Agreement.

ACC. Sec, L1,

Adminigtration Charge, Sce. 1.2, 7.3
Agreement. See, L1,

Counseling of Homebuyers, Sec, 1§
Date of Occupancy. Sec. 5.1
Ev!:m.. See, 13,1

Bome, Scc L2

Homebuyer, Sec. 12

Homeowner, S0, i‘.?.

HUD, See. 1.2 i

HUD Field Office, See. 1.2

" THA, See, 1.1, Sec. 1.2

THA Homeownershin Finaneing, $ec. 1.2, Sec. 111

.Im'lhl} Porchase Price, S, 1020, 10.30)
Maintenance Credit. Sec, 8.4
Maintenance Reserve. See. 9.3(m)
MEPA, Sec. 1.2, 9.2()

MH. Sec, 1.2,

MH Contritution. Sec. 1.2, Scc. 4
MHO Agraoment, See, 1.2

MH Program, Sec, 1.2

Nonrefundabls MH Reserve. Sec. 9.1 (b}
Notiee of Terminaiion, See. 12,2
Project. Sec. L2

Purchnse Price Schedube, See, 10.2(b), 10.2(b)

Refundable MH Reserve. Sec. 9,100
Required Monthly Payment. Sue, 7
Setement Costs, Sec. 11,5(c)

Subsequent Homebuyer, Sec. 1.2, See. L10.3(0)
Succession.l See. 13

Termination, See. 12,1

Utilities, Sec. 8.5

Utility Allowance . Sec.7.3

Volunlary Equity Payments Account. Sees. 1.2, 9(h}
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Exhibit A
Land Degcription

The Lessor (e Hemabayer Dereby lonses tothe Legees (b Kia} the following seal nraperty silsaisd

desprihed 53 nllows:

L

“Tie above proporty will comprise approximiely . Govgiling gitefs),

*

RIS

b}‘: {Hame)

(hetal Thlel

{Homehuyery
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF WHATCOM

MARGRETTY RABANG, and ROBERT
RABANG,

Plaintiffs,

V.

RORY GILLILAND, MICHAEL ASHBY,
ANDY GARCIA, RAYMOND DODGE, and
JOHN DOES 1-10,

Defendants.

Plaintiffs Margretty Rabang and Robert Rabang respond to Defendant Raymond Dodge’s
Motion to Dismiss pursuant to CR 12(b)(1) and 12(b)(6). This Court possess subject matter
jurisdiction. Defendant Dodge, sued in his individual capacity, is not a real judge and therefore
is not entitled to assert any immunity from suit. His CR 12(b)(1) motion must be denied.

Plaintiffs also have sufficiently pled their intentional and negligent infliction of emotional
distress claims. Defendant Dodge has played a pivotal role in purportedly disenrolling Plaintiffs
from the Nooksack Tribe (“Tribe”). He has purportedly evicted them, their daughter, and their
grandchildren from house and home—which Plaintiffs have rented-to-own and lived in for
seventeen years—and over the Christmas holiday no less. He has done so without affording
Plaintiffs due process of law or civil defense counsel of their choosing. What Defendant Dodge

has done to Plaintiffs is jarring, and shocking. His CR 12(b)(6) motion must be denied.

RESPONSE TO DEFENDANT DODGE’S MOTION TO DISMISS - 1 GALANDA BROADMAN, PLLC

NO. 17-2-00163-1

RESPONSE TO DEFENDANT
RAYMOND DODGE’S MOTION TO
DISMISS

8606 35th Avenue, NE, Ste. L1
Mailing: P.O. Box 15146
Seattle, Washington 98115
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l. FACTUAL BACKGROUND

Defendant Dodge is the former in-house attorney and defense counsel for the Nooksack
Tribal Council—former Tribal Councilmembers who no longer represent the Nooksack Tribe
(“Tribe™) or possess any authority to take governmental action. See generally Dkt. # 7 at 11 14,
21-22, 26, 29, 34, 36. After purporting to fire Nooksack Tribal Court (“Tribal Court™) Chief
Judge Susan Alexander for upholding Plaintiff Robert Rabang and his extended family’s voting
rights, the holdover Tribal Council purported to replace her with Defendant Dodge on June 13,
2016. Id. at | 15; see also id. at |1 21-22, 26, 29, 34, 36. But neither the firing of Judge
Alexander, nor Defendant Dodge’s “appointment,” was dispensed by legitimate government
actors. See id. at 11 21-22, 26, 29, 34, 36; Declaration of Bree Black Horse in Support of
Response to Defendant Dodge’s Motion to Dismiss (“Black Horse Decl.”), Exs. A-D.!

After the holdover Tribal Council illegally disenrolled Mrs. Rabang on June 3, 2016, the
Nooksack Indian Housing Authority (“NIHA”), at the direction of the holdover Tribal Council,
then sought to illegally evict Mr. and Mrs. Rabang from their home of seventeen years. Dkt. # 7
at § 12, 17-18. On October 11, 2016, Mrs. Rabang sought to fight this illegal eviction in the
Tribal Court, but the holdover Tribal Council’s hand-picked “Chief Judge,” Defendant Dodge,
rejected Mrs. Rabang’s complaint and refused to convene her lawsuit. 1d. at § 20.

On October 17, 2016, the U.S. Department of the Interior (“Interior”) issued a decision to
the holdover Tribal Council stating that it would only recognized “those actions taken by the
Tribal Council prior to March 24, 2016, when a quorum existed, and will not recognize any

actions taken since that time . . . .” Dkt. # 7 at ] 21-22; Black Horse Decl., Ex. A. This

! Plaintiffs’ complaint references Exhibits A-D. Dkt. # 7 at {1 21, 22, 26, 29, 34. The Court may properly consider
these Exhibits.  Brown v. MacPherson’s, Inc., 86 Wn.2d 293, 297, 545 P.2d 13 (1975). If needed, given the
impropriety of Defendants” exhibit evidence, this Court can take judicial notice of Plaintiffs’ Exhibits pursuant to
ER 201(b) and (d). Rogstad v. Rogstad, 74 Wn.2d 736, 741, 446 P.2d 340 (1968). The accuracy of those exhibits
cannot be reasonably questioned; indeed, some have been admitted previously by this Court in other proceedings
involving some of the same defendants. ER 201(b); In re Gabriel S. Galanda et al. v. Nooksack Tribal Ct., No. 16-2-
01663-1, Dkt. # 12, Ex. A, Dkt. # 31, Ex. A; Rabang v. Gilliland, No. 16-2-02029-8, Dkt. # 6, Exs. A, B.

RESPONSE TO DEFENDANT DODGE’S MOTION TO DISMISS - 2 GALANDA BROADMAN, PLLC
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includes the Tribal Council’s appointment of Defendant Dodge as Tribal Court “Chief Judge.”
Dkt. # 7 at 11 14, 36. Pivotally, Defendant Dodge is not a judge. The U.S. government has
already made this decision, and the decision is final and binding. Black Horse Decl., Exs. A-C.

On November 2, 2016, Defendant Dodge chose to convene an eviction lawsuit filed by
the NIHA against Mrs. Rabang. Dkt. # 7 at 1 23. Both Mrs. Rabang and her counsel attempted
to file responsive pleadings on November 7, 2016, but the Tribal Court rejected these pleadings
at Defendant Dodge’s direction. Id. at § 24. On November 10, 2016, Mrs. Rabang’s lawyers
were prevented from attending her “trial” a mere seven days into the eviction matter. Id. at { 25.

On November 14, 2016, Interior issued a second decision, recognizing only orders issued
by Chief Judge Alexander and the Nooksack Court of Appeals, and thereby refusing to recognize
any “decision” made by Defendant Dodge. Black Horse Decl., Ex. B, at 2.

On December 5, 2016, Defendant Dodge refused to delay Mrs. Rabang’s “trial” to allow
her time to retain counsel, even after she plead: “I would like to [continue the trial]. | mean, this
is the holiday season. | don’t want to be stressed out. | got these two babies. You know they
should be able to have Christmas in their own home.” Dkt. # 7 at § 27. Defendant Dodge
conducted the “trial” even after Mrs. Rabang further explained: “We have not been able to retain
a lawyer because nobody wants to work with the Nooksack Indian Tribe because of their
reputation.” Id. at  28. Since his invalid appointment, Defendant Dodge has refused to admit
lawyers who are adverse to the holdover Tribal Council to practice law in the Tribal Court. 1d.

On December 13, 2016, this Superior Court accorded “substantial deference to the
October 17, 2016 and November 14, 2016 decisions of Interior, not to recognize as lawful or

carrying any legal effect the actions or decisions of the Nooksack Tribal Court after March

24,2016 . ...” Inre Gabriel S. Galanda, et al. v. Nooksack Tribal Ct., No. 16-2-01663-1, Dkt.

# 55 (Whatcom Cty. Sup. Ct. Dec. 13, 2016) (emphasis added); Black Horse Decl., Ex. D. This
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Court, therefore, “does not recognize any such post-March 24, 2016 actions of decisions of the
Nooksack Tribal Council” as valid, including the holdover Tribal Council’s appointment of
Defendant Dodge in June.

The very next day, on December 14, 2016, Defendant Dodge ordered Defendants
Gilliland and Ashby to evict Mrs. Rabang and her family over Christmas and by no later than
December 28, 2016. Dkt. # 7 at § 30. Three days before Christmas, on December 22, 2016,
Defendant Dodge again illegally ordered Mrs. Rabang and her family be evicted by December
28, 2016. Dkt. # 7 at  33.

The very next day, on December 23, 2016, Interior issued a decision to the holdover
Tribal Council that directly addressed the illegal nature of Defendant Dodge’s “appointment”
and the invalidity of his “orders” as Tribal Court “Chief Judge.” Dkt. # 7 at 1 34; Black Horse
Decl., Ex. C. Interior informed the holdover Tribal Council:

It has come to the Department’s attention that orders of eviction may have been

recently issued to be served by the Nooksack Chief of Police or could be issued

and served in the near future. It appears that such orders are based on actions

taken by the Tribal Council after March 24, 2016. Therefore, as explained to

you above and in the previous letters to you, those orders are invalid and the
Department does not recognize them as lawful . . . .

Id. (emphasis added).
On January 27, 2017, after reviewing Tribal Court proceedings involving Mrs. Rabang
while Defendant Dodge occupied the position of “Chief Judge,” this Court stated that it was

very concerned about this situation including what the Court sees as serious
procedural irregularities . . . Clearly there’s a problem here . . . in [the Court’s]
view, the Tribal Court is acting in a way that causes great question about the
ability of this — this Tribe in this situation to manage a trial court that is truly fair
and truly accords due process to Tribal members.

Rabang v. Gilliland, No. 16-2-02029-8, Preliminary Injunction Hearing Transcript (Whatcom
Cty. Sup. Ct. Jan. 27, 2017); Black Horse Decl., E; see also id., Ex. F (NAICJA to “Mr. Dodge”:

“on your watch, the Tribe and its Judiciary ‘cease[d] to operate under the rule of law . . .””).
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Most recently, March 24, 2017, the National American Indian Court Judges Association
(“NAICJA”)? sent Defendant Dodge a letter that requested his resignation. Black Horse Decl.,
Ex. F. The NAICJA Board of Directors, asking for Defendant Dodge’s resignation, observed:

You were recently accepted into membership with National American Indian
Court Judges Association (“NAICJA”), but NAICJA’s Board of Directors has
become aware that your appointment by the Nooksack Indian Tribal Council as
Chief Judge of the Nooksack Tribal Court was invalid. The Board has observed
that while you have occupied that position, since June 2016, proceedings in the
Nooksack Tribal Court appear starkly inconsistent with the federal Indian Civil
Rights Act of 1968 and fundamental notions of tribal due process. These events
are of grave concern to the NAICJA, as they threaten the integrity of all Tribal
Courts. . ..

NAIJCA does not view your Nooksack Tribal Court judicial appointment as
valid. Further, while you have occupied the position of Chief Judge at
Nooksack, proceedings do not appear to have been conducted in compliance
with the federal ICRA or fundamental tenets of tribal due process at law.

Id. (emphasis added). In other words, again, Defendant Dodge is not a judge. See id. The U.S.
government, this Court, and the national association of Tribal Court judges all agree.
1. ARGUMENT

This Court possesses subject matter jurisdiction because Defendant Dodge is not entitled
to judicial immunity, and he is not an Indian. Plaintiffs also have sufficiently pled both
intentional and negligent infliction of emotional distress. Accordingly, the Court must deny
Defendant Dodge’s motions to dismiss, as well as his request for attorneys’ fees.

As a threshold matter, the Court should exclude Exhibits A and B to the Declaration of
Defendant Dodge. Dkt. # 18, Exs. A-B. Exhibits A and B are other invalid “orders” Defendant
Dodge issued in a Tribal Court case involving non-party Elizabeth Oshiro. Id. No where in
Plaintiffs’ Complaint are these invalid orders referenced. Dkt. # 7. They are therefore

inappropriate for this Court’s consideration and must be excluded. Brown, 86 Wn.2d at 279.

2 NALJCA, which was founded in 1969, operates much like the Washington State Superior Court Judges’
Association. Compare https://naicja.wildapricot.org/about, with http://wascja.org/.
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A. This Court Possesses Subject Matter Jurisdiction.

As the Washington Supreme Court previously remarked in reference to the Nooksack
Tribe, there exist “few limitations on the subject matter jurisdiction of superior courts in
Washington.” Outsource Servs. Mgmt., LLC v. Nooksack Bus. Corp., 181 Wn.2d 272, 276, 333
P.3d 380 (2014) (en banc). This Court may freely exercise jurisdiction over Plaintiffs’ claims
against Defendant Dodge, a non-Indian. Three Affiliated Tribes of the Ft. Berthold Reservation
v. Wold Eng’g, P.C., 467 U.S. 138, 148, 104 S. Ct. 2267, 81 L. Ed. 2d 113 (1984). Indeed, “[i]t
is well settled that even without the jurisdiction conferred by Congress in Public Law 280, the
state may exercise some jurisdiction over some reservation conduct.” Powell v. Farris, 94
Whn.2d 782, 785, 620 P.2d 525 (1980).°

1. Defendant Dodge Is Not Entitled To Judicial Immunity—He Is Not A Judge.

Defendant Dodge has moved to dismiss this action pursuant to CR 12(b)(1) based on his
claim that he has absolute immunity as purported “Chief Judge.” Dkt. # 17 at 3-4. Defendant
Dodge is not, however, a “judge; he is not entitled to invoke the defense of judicial immunity.
Dkt. # 7 at 11 14-15, 21- 22, 26, 29, 34, 36; see also Black Horse Decl., Exs. A-D, H. .

In asserting jurisdiction, the Court should accord substantial deference to Interior’s
decisions not to recognize Defendant Dodge as “Chief Judge,” or to recognize orders issued by
him as either lawful or valid. Dkt. # 7 at 1 21, 22, 26, 29, 34; Black Horse Decl., Exs. A-C;
Thomas Jefferson Univ. v. Shalala, 512 U.S. 504, 512 (1994); Winnemucca Indian Colony v.
United States ex rel. Dep’t of Interior, No. 3:11-cv-00622-RJC, 2011 WL 3893905, at * 5 (D.
Nev. Aug. 31, 2011) (citing Goodface v. Grassrope, 708 F.2d 335, 338 (8th Cir. 1983)). The

Court generally should not substitute its judgment for that of Interior; particularly not on a CR

% As Ninth Circuit Court of Appeals Senior Judge William C. Canby explains: “One might be tempted to conclude
from Williams [v. Lee, 358 U.S. 217, 79 S. Ct. 269, 3 L. Ed. 2d 251 (1959)] that the state if precluded from taking
jurisdiction over claims by tribal members against non-Indians, when the claims arise in Indian country. That
conclusion would be mistaken.” William C. Canby, American Indian Law in a Nutshell 209 (5th ed. 2009).
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12(b)(1) motion; and especially while the underlying agency action is under review in another
proceeding.” Hillis v. Dep’t of Ecology, 131 Wn.2d 373, 396, 932 P.2d 139 (1997); see also Port
of Seattle v. Pollution Control Hr’g’s Bd., 151 Wn.2d 568, 595, 90 P.3d 659 (2004) (“It is well
settled that due deference must be given to the specialized knowledge and expertise of an
administrative agency.”). Interior’s decision is final and binding. 25 C.F.R. § 2.6(c). Unless
and until that changes, Defendant Dodge cannot be afforded the cloak of the judiciary. See Inre
Gabriel S. Galanda, No. 16-2-01663-1, Dkt. # 55; Black Horse Decl., Ex. D.

Further, Defendant Dodge has failed to carry his burden of proof. Hafer v. Melo, 502
U.S. 21, 29, 112 S. Ct. 358, 116 L. Ed. 2d 301 (1991). Defendant Dodge has presented no
evidence that Interior’s decisions not to recognize him or his “orders” as valid or lawful, have
been withdrawn by Interior or overturned by any court. He has failed to show that the judicial
immunity he seeks to invoke is justified under the circumstances. Burnsv. Reed, 500 U.S. 478,
486-87, 111 S. Ct. 1934, 114 L. Ed. 2d 547 (1991). Accordingly, the Court must deny
Defendant Dodge’s request for judicial immunity and deny his motion to dismiss.

2. This Court May Exercise Jurisdiction Over Plaintiffs” Distress Claims.

Defendant Dodge argues that “Plaintiffs’ [cJomplaint [r]equires [r]esolution of [t]ribal
[IJaw [matters],” and that “state law does not apply and this Court lacks jurisdiction to enjoin or
overturn” the actions Defendant Dodge took while illegally occupying the position of “Chief
Judge.” Dkt. # 17 at 7. To be clear, Plaintiffs are not asking this Court to “enjoin or overturn”
any of Defendant Dodge’s so-called “orders.” Dkt. # 7 at 11-12.

This Court may exercise jurisdiction over Plaintiffs’ claims against Defendant Dodge,
even if those claims arose on Nooksack land. Three Affiliated Tribes of the Ft. Berthold

Reservation v. World Eng’g, P.C., 467 U.S. at 148 (“This Court, however, repeatedly has

* The Nooksack Indian Tribe has challenged Interior’s final agency action(s) in Nooksack Indian Tribal v. Zinke,
2:17-cv-0219-TSZ (W.D. Wash.).
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approved the exercise of jurisdiction by state courts over claims by Indians against non-Indians,
even when those claims arose in Indian country.”). Defendant Dodge is not an Indian. Contrary
to his claims, the U.S. Supreme Court has made clear that “tribal self-government is not impeded
when a State allows an Indian to enter its courts on equal terms with other persons to seek relief
against a non-Indian concerning a claim arising in Indian country.” 1d. at 148-49.

Federal law also does not pre-empt exercise of this Court’s jurisdiction in this matter.
Washington State’s Public Law 280 (“P.L. 280”) does not explicitly prohibit this Court from
exercising jurisdiction over Plaintiffs’ emotional distress claims. See RCW 37.12.060. In
particular, Plaintiffs’ claims do not require the Court to exercise jurisdiction over matters
involving the ownership or right to possession of Indian property. Id.

B. Plaintiffs Have Adequately Pled Negligent Infliction Of Emotional Distress.

Defendant Dodge also argues that Plaintiffs’ claims should be dismissed under CR
12(b)(6), claiming that Plaintiffs have not pled adequately facts supporting intentional and
negligent infliction of emotional distress. Dkt. # 17 at 7-8. As discussed infra, however,
Plaintiffs have sufficiently pled both claims. The Court should therefore deny Defendant
Dodge’s CR 12(b)(6) motion. If, however, the Court finds Plaintiffs’ allegations insufficient,
they ask leave to amend pursuant to CR 15(a). The Court shall grant Plaintiffs’ request for leave
to amend “freely . . . when justice so requires.” CR 15(a).

1. Plaintiffs Have Sufficiently Pled Facts Supporting Intentional Infliction Of
Emotional Distress.

Plaintiffs have sufficiently alleged “(1) extreme and outrageous conduct, (2) intentional
or reckless infliction of emotional distress, and (3) actual result to plaintiff of severe emotional
distress.”” Trujillo v. Nw. Tr. Servs., Inc., 183 Wn.2d 820, 355 P.3d 1100 (2015). Plaintiffs’

intentional infliction of emotional distress claims therefore survive Defendant Dodge’s motion to
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dismiss. McVeigh v. Climate Changers, Inc., No. 16-5174, 2016 WL 4268939, at * 5 (W.D.
Wash. Aug. 15, 2016) (citing Trujillo, 183 Wn.2d at 839).
a. Defendant Dodge’s Conduct Is Extreme And Outrageous.

Extreme and outrageous conduct is that which is “so outrageous in character, and so
extreme in degree, as to go beyond all possible bounds of decency, and to be regarded as
atrocious, and utterly intolerable in a civilized community.” Grimsby v. Samson, 85 Wn.2d 52,
59, 530 P.2d 291 (1975). Defendant’s conduct must be so egregious that a “recitation of the
facts to an average member of the community would arouse his resentment against the actor and
lead him to exclaim “‘Outrageous!”” Kloepfel v. Bokor, 149 Wn.2d 192, 196, 66 P.3d 630 (2003).

Bly v. Field Asset Services, No. 14-cv-0254, 2014 WL 2452755 (W.D. Wash. June 2,
2014), informs the Court’s analysis. In Bly, the plaintiff asserted intentional infliction of
emotional distress claims based on the defendant’s illegal efforts to evict him. 2014 WL
2452755. Applying Washington law to plaintiff’s claims, the district court found “it is plausible
that illegally entering [plaintiff]’s house, taking his personal belongings, and then denying
responsibility goes beyond mere ‘insults, indignities, threats, annoyances, or petty oppressions’
and may be regarded as ‘utterly intolerable.”” 1d. at * 5 (citing Kloepfel, 149 Wn.2d at 196).
The district court concluded that the plaintiff had sufficiently pled outrageous conduct. Id.

Plaintiffs allege that Defendant Dodge issued illegal orders that purported to evict them
from their home of seventeen years and would force them to forfeit their financial investment in
their home; refused to convene their related lawsuits; rejected their responsive pleadings; denied
them counsel and due process; unlawfully threatened them with contempt; and directed others to
forcibly enter their home. Dkt. # 7 at 1 12, 39. Defendant Dodge remains unrelenting even after

this Court admonished his failure to accord Plaintiffs any semblance of due process in Tribal
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Court. See Dkt. # 7 at 1 37; see also Dkt. # 17. Defendant Dodge’s behavior clearly is “utterly
intolerable” in a civilized society. Grimsby, 85 Wn.2d at 59.

No rational person, confronted with illegal eviction orders, systematic denial of due
process, and unrelenting harassment because of their political status, would consider what they
have experienced “to be the “price of living among people.”” Wingate v. City of Seattle, 198 F.
Supp. 3d 1221, 1231 (W.D. Wash. 2016) (citing Brower v. Ackerley, 88 Wn. App. 87, 100, 943
P.2d 1141 (1997)). Indeed, no rational person would think that the relentless persecution
Plaintiffs have experienced was mere “indignity[], threat[], annoyance [], petty oppression[], or
other triviality[y].” Id. (citing Kloepfel, 149 Wn.2d 192 at 196). Plaintiffs have sufficiently pled
extreme and outrageous conduct by Defendant Dodge, masquerading as a judge.

b. Plaintiffs Have Plead Facts Supporting Emotional Distress.

Defendant Dodge states “simply alleging ‘Plaintiffs suffered legally compensable
emotional distress damages’ is insufficient for the damages element” and “[t]he complaint is
silent as to how Judge Dodge holding court and issuing orders intentionally and proximately
caused harm to each of the plaintiffs, or what that emotional harm might be.” Dkt. # 17 at 9.

Contrary to Defendant Dodge’s claims, Plaintiffs’ Complaint does detail how he
intentionally and proximately caused them harm. Specifically, Plaintiffs allege that he caused
them legally compensable emotional distress by refusing to convene their related lawsuits,
rejecting their responsive pleadings, denying them counsel, issuing illegal orders, threatening
them with contempt, and directing others to forcibly enter their home. Dkt. # 7 at | 39.
Plaintiffs have therefore sufficiently pled “intentional or reckless infliction of emotional
distress.” Kloepfer, 149 Wn.2d at 195. Plaintiffs also sufficiently explain that he harmed them

in the form of “legally compensable emotional distress damages.” Dkt. # 7 at § 39. Plaintiffs
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have also sufficiently pled “actual result to plaintiff of server emotional distress.” Kloepfer, 149
Whn.2d at 195.

2. Plaintiffs Have Sufficiently Pled Facts Supporting Negligent Infliction Of
Emotional Distress.

Defendant Dodge argues that Plaintiffs have failed to satisfy the *“objective
symptomology requirement” of negligent infliction of emotional distress. Dkt. # 17 at 10. To
satisfy the objective symptomology requirement, a plaintiff’s emotional distress must be
susceptible to medical diagnosis and proved through medical evidence. Hegel v. McMahon, 136
Wn.2d 122, 135, 960 P.2d 424 (1998). Plaintiffs allege that as a result of his breach of his
duties, they “suffered legally compensable emotional distress damages.” Dkt. # 7 at  46.

Consider, for example, the understandable distress Plaintiffs” were under, and that which
Mrs. Rabang expressed to Defendant Dodge, on December 5, 2016: “I mean, this is the holiday
season. | don’t want to be stressed out. | got these two babies. You know they should be able to
have Christmas in their own home.” Dkt. # 7 at 1 27. Contemplate the stress Plaintiffs were
under when Defendant Dodge, again and again, not only deprived Plaintiffs of any recourse in
Tribal Court, but continued to issue illegal orders that purported to evict them from their home of
seventeen years over the holidays. Id. at 16, 20, 23-25, 27-28, 30-33, 35.

Plaintiffs” “[I]Jegally compensable emotional distress damages” necessarily include
symptoms susceptible to medical diagnosis, which they shall prove as this case progresses. For
now, however, Plaintiffs have alleged objective symptomology that allows their case to survive
Defendant Dodge’s CR 12(b)(6) motion to dismiss.

Defendant Dodge also claims that Plaintiffs have failed to sufficiently plead the damages
element. Dkt. # 17 at 10. Plaintiffs allege that as a result of his breach of his duties, they

“suffered legally compensable emotional distress damages.” Dkt. # 7 at  46. Plaintiffs have
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therefore sufficiently pled the “damage” element. Kumar v. Gate Gourmet, Inc., 180 Wn.2d 481,
505, 325 P.3d 193 (2014).

Defendant Dodge further argues that Plaintiffs have failed to plead duty. Dkt. # 17 at 10.
Plaintiffs do allege, however, that he owed them a duty. Dkt. # 7 at | 43. Plaintiffs have
therefore adequately alleged duty. Kumar, 180 Wn.2d at 505.

C. Defendant Dodge Is Not Entitled To An Award of Attorneys’ Fees.

Defendant Dodge argues that he should receive an award of attorneys’ fees pursuant to
RCW 4.84.185. Dkt. # 17 at 11. The Court may award attorneys’ fees pursuant if the claims are
frivolous. RCW 4.84.185. A frivolous action is one that cannot be supported by any rational
argument on the law or facts, Hanna v. Margitan, 193 Wn. App. 596, 373 P.3d 300 (2016), or if
no debatable issues are presented upon which reasonable minds differ, Alexander v. Sanford, 181
Wn. App. 135, 325 P.3d 341 (2014). The Court cannot impose attorneys’ fees “[i]f an action can
be supported by any rational argument.” Rhinehard v. Seattle Times, 59 Wn. App. 332, 340, 798
P.2d 1155 (1990).

Here, Plaintiffs’ claims are rationally supported by both the law and the facts at bar; their
arguments present issues upon which reasonable minds can differ, as demonstrated in Sections A
and B, supra. Hanna, 193 Wn. App. 596; Alexander, 181 Wn. App. 135. Accordingly, the
Court must deny Defendant Dodge’s fist-clenched motion for attorneys’ fees.

I1l.  CONCLUSION

This Court possesses subject matter jurisdiction. Defendant Dodge is not entitled to
judicial immunity. This Court may exercise jurisdiction over this matter because he is not an
Indian. Plaintiffs also have sufficiently pled each element of both intentional and negligent
infliction of emotional distress. Accordingly, the Court must DENY Defendant Dodge’s CR

12(b)(1) and 12(b)(6) motions to dismiss as well as his request for attorneys’ fees.
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DATED this 31st day of March, 2017.

GALANDA BROADMAN, PLLC

W i VR a4

Gabriel S. Galanda, WSBA #30331
Bree R. Black Horse, WSBA #47803
Attorneys for Plaintiffs

P.O. Box 15146, Seattle, WA 98115
(206) 557-7509 Fax: (206) 299-7690
Email: gabe@galandabroadman.com
Email: bree@galandabroadman.com
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

MARGRETTY RABANG and
ROBERT RABANG, No. 83456-8-

Appellants, DIVISION ONE
V.
UNPUBLISHED OPINION
RORY GILLILAND, MICHAEL
ASHBY, ANDY GARCIA, RAYMOND
DODGE, and JOHN DOES 1-10,

Respondents.

SMITH, A.C.J. — The inherent authority of Native tribes and nations to
govern themselves is recognized by the federal government, protected by the
United States Constitution and treaties, and has been upheld by the United
States Supreme Court. In 2016, the Nooksack tribe sought to evict Margretty
and Robert Rabang! from their house on trust land situated outside the
Nooksack Indian Reservation. The Rabangs sued, claiming intentional and
negligent infliction of emotional distress stemming from the legal process leading
up to the issuance of the eviction order and the attempted execution of the
eviction. The trial court dismissed the case for lack of subject matter jurisdiction.
The trial court also denied the Rabangs’ motion for reconsideration, concluding

that RCW 37.12.060 separately precluded subject matter jurisdiction. Because

! Because the Rabangs share a last name, we refer to them by their first
names to provide clarity.

Citations and pin cites are based on the Westlaw online version of the cited material.
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sovereign immunity denies state court jurisdiction, we affirm the decisions of the
trial court.
FACTS

Margretty and Robert Rabang have resided in Deming, Washington, for
over twenty years.? The property is located on Nooksack trust lands outside the
Nooksack Indian Reservation. The Rabangs participated in a lease-to-own
program under the U.S. Department of Housing and Urban Development’s (HUD)
Mutual Help Occupancy Program (MHOP), which is administered by the
Nooksack Indian Housing Authority (NIHA). As part of that program, they began
making payments toward the purchase of the house in 2006. The Rabangs have
been enrolled members of the Nooksack Tribe since 1984.

In June 2016, the Tribal Council disenrolled Margretty from the tribe. On
August 19, the NIHA notified Margretty that it would be terminating her lease-to-
own program participation, effective September 2016, due to that disenrollment.
Nooksack Tribal Officer Lynda Seixas served the notice on Margretty that same
day. On October 3, by direction of Nooksack Tribal Police Chief Rory Gilliland,
Officer Devin Cooper served a notice to vacate on the Rabangs at their
residence. The Rabangs filed a complaint on October 11 with the Nooksack
Tribal Court seeking a declaratory judgment, which was “rejected” by the Tribal

Court on the same day.?

2 This and many of the facts in this section are taken from the Rabangs’
complaint. When reviewing the grant of a motion to dismiss for lack of
jurisdiction, we accept the non-moving party’s factual allegations as true. See
State v. LG Elecs., Inc., 185 Wn. App. 394, 405, 341 P.3d 346 (2015).

3 The term “rejection” in this context is unclear because the rejection itself
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In March, after the removal of Nooksack Tribal Court Chief Judge Susan
Alexander, the Tribal Council appointed tribal attorney Raymond Dodge as the
Chief Judge. In November, the NIHA filed a complaint for an unlawful detainer
against the Rabangs. The Tribal Court, under the direction of Judge Dodge, then
rejected the Rabangs’ counsel’s appearance notice and Margretty’s attempted
pro se responsive pleading. On December 5, Judge Dodge refused to delay the
Rabangs’ trial to allow Margretty to retain new counsel after members of the
Nooksack Tribal Police Department, Chief Gilliland and Lieutenant Ashby denied
their attorneys access to the courthouse.

On December 14, Judge Dodge entered an eviction order against the
Rabangs. Nooksack Police Chief Gilliland and Lieutenant Ashby were directed
to evict the Rabangs from the house by December 28.

On December 19, Andrew Garcia, a building inspector for the tribe, and an
unidentified officer attempted to inspect the house. Robert confronted them and
denied the two men access to the house.* Three days later, Judge Dodge
issued an “Order Following Show Cause Hearing”, which amended the eviction
order and directed Gilliland and Ashby to forcibly evict the Rabangs from the
house.

The Rabangs brought this lawsuit in Whatcom County Superior Court,

claiming the torts of intentional infliction of emotional distress and negligent

is not included in the record.

4 Garcia, in a declaration submitted during the course of litigation,
represents that he alone approached the residence but that he noticed a
Nooksack Patrol Officer in the area when leaving. Because of the posture of the
motion to dismiss, we disregard this minor dispute of fact.
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infliction of emotional distress. Judge Dodge, Ashby and Gilliland, Garcia, and
various John Does were named as defendants. The case was stayed pending

the resolution of the federal case, Rabang v. Kelly, another attempt by the

Rabangs to challenge their disenroliment and attempted eviction. On appeal
from the district court’s dismissal, the Ninth Circuit affirmed, holding that it was up
to the Nooksack Tribe to resolve the claims because addressing the underlying

evictions would require intervening in tribal member disputes. Rabang v. Kelly,

328 F. Supp. 3d 1164, 1168 (9th Cir. 2018).

After the federal court ruling in June 2021, the tribal defendants in this
case moved to dismiss and the trial court dismissed the case without prejudice.
It held that the court lacked subject matter jurisdiction because the Rabangs’ tort
claims stemmed “directly from the Nooksack Tribal Court’s issuance of an
eviction order and the Tribal Police’s execution of the same.”

The Rabangs moved for reconsideration, contending that the court’s
reasoning rests on errors of law and fails to achieve substantial justice. The trial
court denied the motion, holding that the court lacked jurisdiction over the

Rabang’s tort claims because the claims:

originate from and depend upon (1) the plaintiff's right to continued
residency in Tribal housing located on Tribal trust land, and (2) the
propriety of the Tribe’s manner of eviction.

In adjudicating these claims, a state court would necessarily pass
judgment on the Plaintiff’s right to possession of real property
belonging to the Nooksack Indian Tribe and held in trust by the
United States. Such jurisdiction is flatly prohibited by

RCW 37.12.060. Itis for the Nooksack Tribe, not this Court, to
resolve these claims.

RCW 37.12.060 had not previously been briefed by the parties.
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The Rabangs appealed.
ANALYSIS

The Rabangs contend that the trial court erred in dismissing the case and
in denying their motion for reconsideration. Gilliland, Ashby, Dodge, and John
Does 1-10 (collectively “Gilliland”) contend that the dismissal and denial were
valid because of judicial immunity, sovereign immunity, and the applicability of
RCW 37.12.060. We conclude that sovereign immunity precludes subject matter
jurisdiction.

Subject matter jurisdiction is a question of law reviewed de novo.

Outsource Servs. Mgmt., LLC v. Nooksack Business Corp., 181 Wn.2d 272, 276,

333 P.3d 380 (2014). “Washington State courts generally have jurisdiction over
civil disputes in Indian country if either (1) the State has assumed jurisdiction
pursuant to Public Law 280! or (2) asserting jurisdiction would not infringe on the

rights of the tribe to make its own laws and be ruled by them.” Qutsource Servs.

Mamt., 181 Wn.2d at 276-277.
Public Law 280 was enacted by Congress in 1953 to permit “states to

assume jurisdiction over Indian country.” State v. Cooper, 130 Wn.2d 770, 773,

928 P.2d 406 (1996). “Public Law 280 gave five states criminal jurisdiction over
all Indian country with the exception of three reservations.” Cooper, 130 Wn.2d
at 773. It “gave the remaining states, including Washington, the consent of the

United States to assume jurisdiction over Indian country by statute and/or

amendment of their state constitutions.” 1d.

5> Pub.L. No. 83-280, § 7, 67 Stat. 588, 590 (1953).
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In 1962, pursuant to Public Law 280, Washington adopted

RCW 37.12.010, which established that:

The State of Washington hereby obligates and binds itself to
assume criminal and civil jurisdiction over Indians, and Indian
territory, reservations, country, and lands within this state in
accordance with [Public Law 280], but such assumption of
jurisdiction shall not apply to Indians when on their tribal lands or
allotted lands within an established Indian reservation and held in
trust by the United States or subject to a restriction against
alienation imposed by the United States, unless the provisions of
RCW 37.12.021 have been invoked, except for the following:

(1)
(@)
()
(4)
(5)
(6)
(7)
(8)

Compulsory school attendance;

Public assistance;

Domestic relations;

Mental illness;

Juvenile delinquency;

Adoption proceedings;

Dependent children; and

Operation of motor vehicles upon the public streets,

alleys, roads and highways.

Through this statute, “Washington assumed full nonconsensual civil and criminal

jurisdiction over all Indian country outside established Indian reservations.”

Cooper, 130 Wn.2d at 775-776.

“Allotted or trust lands are not excluded from full nonconsensual state

jurisdiction unless they are ‘within an established Indian reservation’.” 1d. at 776

(quoting RCW 37.12.010). Therefore, “Nooksack consent is not necessary for

the continuing exercise of state jurisdiction over trust lands outside the

boundaries of the Nooksack Reservation.” 1d. at 781.

The parties here agree that the property in this case is located on allotted

land outside the established Nooksack Indian Reservation. RCW 37.12.010
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exempts from state jurisdiction only matters occurring on reservation land. Since
the events giving rise to the present case occurred off-reservation, we conclude
that RCW 37.12.010 permits exercise of state jurisdiction absent some other
applicable restriction.

RCW 37.12.060 does not preclude state jurisdiction

RCW 37.12.010 is not the only provision bearing upon considerations of
state court jurisdiction in this case. The Rabangs assert that the trial court
wrongly denied their motion for reconsideration when it held that RCW 37.12.060
precludes state court jurisdiction over the claims of this case. We conclude that
the trial court incorrectly applied RCW 37.12.060, but nonetheless its conclusion
was correct for reasons addressed below.

RCW 37.12.060 states that:

Nothing in this chapter . . . shall confer jurisdiction upon the
state to adjudicate, in probate proceedings or otherwise, the
ownership or right to possession of such property [belonging to any
Indian tribe that is held in trust by the United States] or any interest
therein.

The Rabangs claim that RCW 37.12.060 does not apply to the claims of
intentional infliction of emotional distress and negligent infliction of emotional
distress. We agree.

Although the cause of the Rabangs’ tort claims is the 2016 eviction
proceeding and attempted eviction, the Rabangs are not requesting that the court
adjudicate “ownership or right to possession” over the house at issue in this
lawsuit. Instead, they are requesting that the court acknowledge that the conduct

was “outrageous” enough to support their tort claims.
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If the court were being asked to make a legal determination about property
ownership or rights, RCW 37.12.060 would preclude jurisdiction. Gilliland
contend that RCW 37.12.060 applies because the Rabangs’ “allegations all
source back to [their] alleged right to continue to occupy Tribal Property.” But the
Rabangs do not request relief affecting ownership or property rights. While the
Rabangs’ tortious claims do stem from the eviction proceedings, the merit of their
claims is not dependent on the court assessing the validity of the tribe’s eviction
or property ownership proceedings.

The Rabangs have urged this court to take judicial notice of the property
lease entered into by the Rabangs under the lease-to-own program. They assert
that “[t]aking judicial notice of the Lease will aid this Court in determining whether
the trial court properly applied RCW 37.12.060.” However, because we agree
with the Rabangs that RCW 37.12.060 does not apply, consideration of that
document is unnecessary.

Though we conclude that the court’s analysis here was incorrect, its
ultimate conclusion—that it did not have subject matter jurisdiction over the

dispute—was in fact correct.

Sovereign immunity applies

“‘Under federal law, tribal sovereign immunity comprehensively protects
recognized American Indian tribes from suit absent explicit and unequivocal

waiver or abrogation by congress.” Young v. Duenas, 164 Wn. App. 343, 348-

349, 262 P.2d 527 (2011). “Sovereign immunity extends not only to the tribe

itself, but also to tribal officers and tribal employees, as long as their alleged
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misconduct arises while they are acting in their official capacity and within the
scope of their authority.” Young, 164 Wn. App. at 349.

The Nooksack Tribe is not being sued here, but employees and officials of
the tribe are being sued. Dodge, Gilliland, Ashby, and John and Jane Does 1-
10’s acts (finalizing orders, serving documents, attempting to inspect the house,
etc.) throughout the eviction process were performed within “their official capacity
and within the scope of their authority.” See Young, 164 Wn. App. at 349.
Evidence submitted by the defendants—and not, as far as the record on appeal
indicates, contested by the plaintiffs—establishes that the Nooksack Tribal Court
and Nooksack Tribe Police Department have authority to issue eviction notices to
tenants living in tribally-owned residences on trust land. The Rabangs instead
contend that the State has assumed civil jurisdiction under Public Law 280. But,
‘RCW 37.12.010 and Public Law 280 do not extend the State’s jurisdiction to
sovereign tribal governments, their entities, or their employees.” Young, 164 Wn.
App. at 353.

The Rabangs contend that sovereign immunity “does not apply to these
personal capacity claims against four non-members.” But the court looks to the
activity, not the pleaded defendant. Young, 164 Wn. App. at 349 (“ ‘Plaintiffs . . .

cannot circumvent tribal immunity through a mere pleading device.’” (alteration

in original) (internal quotation marks omitted) quoting Cook v. AVI Casino

Enters., Inc., 548 F. 3d 718, 726-27 (9th Cir. 2008)). And here, the activities
complained of—issuing and enforcing eviction orders—are squarely official in

their scope.
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In the context of Judge Dodge’s argument about judicial immunity, the
Rabangs contend that immunity did not apply because Judge Dodge was not
properly appointed. At oral argument, the Rabangs expanded this claim by
contending that the United States Department of Interior’'s (DOI) December 2016
letter “invalidated” all tribal decisions taken after March 24, 2016, and therefore
that the DOI invalidated any authority possessed by Judge Dodge or the tribal
police.® Because these arguments could also be made in the context of
sovereign immunity—asserting that Judge Dodge and the tribal employees are
not entitled to sovereign immunity because they were not acting in an official
capacity—we address them here.

First, we cannot analyze the tribal process that was used to appoint Judge
Dodge. “In general, Indian tribes possess inherent and exclusive power over
matters of internal tribal governance.” Rabang, 328 F. Supp. 3d at 1167. We
cannot analyze if Judge Dodge was acting in his “official capacity” during the
eviction proceeding without first considering whether he was appointed
appropriately under Nooksack law. Determining whether a tribal official “had
general authority to act on behalf of the tribe in a governmental capacity [is a]
pure gquestion[] of tribal law, beyond the purview of the federal agencies and the

federal courts.” Attorney’s Process & Investigation Servs., Inc. v. Sac & Fox

Tribe of Mississippi in lowa, 609 F.3d 927, 943 (8th Cir. 2010). That other tribal

officials—most notably the Nooksack Council and police departments—viewed

6 Wash. Ct. of Appeals oral argument, Rabang v. Gilliland, No. 83456-8-I
(July 19, 2022), 18 min., 35 sec., video recording by TVW, Washington State’s
Public Affairs Network, https://www.tvw.org/watch/?eventiD=2022071054
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Judge Dodge as acting under color of tribal law is as far as this court can or
should inquire into the propriety of his appointment. State and federal courts
have a long and shameful history of ignoring tribal sovereignty, and we will not

add to that history today. See generally Oklahoma v. Castro-Huerta, U.S.

_,142S.Ct., 2486, 2505-27,  L.Ed.2d ___ (2022) (Gorsuch, J.
dissenting) (summarizing history of American judicial interference in tribal affairs).
Second, the Rabangs’ reliance on the DOI's December 2016 letter is
misplaced. The DOI's 2016 letter stated that any actions taken by the tribal court
after March 2016 were “not valid for purposes of Federal services and funding.”

In the letter, the DOI explained that evictions and other Nooksack government
actions taken after March 2016 would not be recognized as lawful by the
Department “pursuant to [their] government-to-government relationship.” This
language appears to relate only to the federal governments’ provision of services
to the Nooksack, it does not purport to invalidate relevant Nooksack actions for
all purposes. Nor have the Rabangs demonstrated that the DOI even has such
authority over the Nooksack Tribe, a sovereign entity. The Rabangs fail to
provide evidence supporting their interpretation of the letter. The Department’s
decision to not recognize specific acts by the tribe should not be misinterpreted
as a final ruling that “reverses” all preceding tribal actions. The DOI’s letter does
not have the effect of stripping Judge Dodge and the other tribal employees of

their status as officials of the Nooksack tribe acting in their official capacity.
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We therefore conclude that sovereign immunity precludes state court
jurisdiction over these claims. We need not reach other arguments raised in the

parties’ briefs, including Judge Dodge’s assertion of judicial immunity.

WE CONCUR:

Lot (). [ o\
v S5 (]

We affirm.
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION ONE
MARGRETTY RABANG and ROBERT
RABANG, No. 83456-8-I
Appellants,
V. ORDER DENYING MOTION

FOR RECONSIDERATION
RORY GILLILAND, MICHAEL ASHBY,
ANDY GARCIA, RAYMOND DODGE,
and JOHN DOES 1-10,

Respondents.

Appellants Margretty Rabang and Robert Rabang have moved for

reconsideration of the opinion filed on August 15, 2022. The panel has

considered the motion pursuant to RAP 12.4 and has determined that the motion

should be denied.
Now, therefore, it is hereby
ORDERED that the motion for reconsideration is denied.

FOR THE COURT:

Judge
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